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IN THE COURT OF APPEAL
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. AP1 of 1996



		BETWEEN:


		MARION FRANCES ROSECRANCE
			Appellant

		AND:

JOHN DANA ROSECRANCE by his litigation guardian JOHN CHARLES ROSECRANCE
			Respondent


CORAM:	MARTIN CJ, ANGEL and THOMAS JJ


REASONS FOR JUDGMENT

(Delivered 17 April 1998)

THE COURT:

1.	Introduction
	This is an appeal and a cross appeal against a judgment for damages for negligence arising out of a motor vehicle accident which occurred on the Lasseter Highway about 50 kilometres south of Curtin Springs on 21 July 1988.  The respondent/cross appellant (whom we shall refer to as “the plaintiff”) was a passenger in a motor vehicle driven by his wife, the appellant/cross respondent (whom we shall refer to as “the defendant”).  The vehicle whilst travelling along Lasseter Highway, left the bitumen surface.  It yawed in a clockwise direction on the nearside dirt verge, and thereafter slid at an angle back across the bitumen surface of the road.  The nearside wheels dug into the opposite dirt verge just short of a culvert, causing the vehicle to become airborne.  The vehicle rolled over, right side over left at least 1½ times, before coming to rest on its roof some 10.5 metres off the bitumen.  As a consequence the plaintiff was severely injured.  No other vehicle was involved.  The vehicle was travelling at about 90 to 100 kilometres per hour at the time.  The learned trial judge found that the defendant left the bitumen surface inadvertently and that she was negligent in her driving due to inattention and a failure to keep a proper lookout.  He found that her speed was not excessive.  He found she was also negligent in applying the brakes heavily after leaving the bitumen surface rather than trying to gently steer the vehicle back on to the road surface.  He found the defendant’s negligence caused the plaintiff’s loss and that there was no contributory negligence.  The finding as to the defendant’s negligence is not challenged.  The matters agitated on the appeal and cross appeal relate to the issues of contributory negligence and damages.

	The learned trial judge’s reasons for judgment are reported (1995) 129 FLR 310.

	Before proceeding further and notwithstanding that we differ from the learned trial judge in a number of our conclusions we wish to pay tribute to him for his clear exposition of the issues, both factual and legal.  We also pay tribute to the extensive and thorough arguments of counsel on the many issues.  It is out of no disrespect that we have not found it necessary to canvass and refer to all the evidence to which we were referred or to all the arguments in stating our decision in what has been a troubling case.

2.	Contributory Negligence

	The defendant’s case was that the plaintiff who was seated in the rear nearside of the vehicle at the time of the accident failed to wear a seat belt and that had the plaintiff been wearing a seat belt he would not have suffered the injuries he did or, alternatively, their effect would have been diminished.  The learned trial judge found that there was a seat belt fitted to the vehicle available for use by the plaintiff in the rear side.  No scientific tests having been undertaken upon the belt and no explanation having been given for the lack of such tests, his Honour said he was unable to find that the defendant had proved, the burden being on the defendant, that the belt in question was in good working order.  His Honour found that the plaintiff was not wearing the seat belt at the time of the accident.  His Honour further held that the defendant had failed to establish that had the plaintiff been wearing the seat belt his injuries would not have occurred or would have been less severe.  His Honour concluded that he was “unable to find that the defendant has established, on the balance of probabilities, that the plaintiff was guilty of contributory negligence which caused or contributed towards his injuries”.


3.	The Appeal Against The Finding Of No Contributory Negligence
	The first ground of appeal is that the learned trial judge erred in applying the rule in Briginshaw v Briginshaw (1938) 60 CLR 336, to the issue of contributory negligence.  The learned trial judge held, correctly, in our view, that in order to establish contributory negligence, the onus was on the defendant to prove, on the balance of probabilities, that there was a seat belt fitted to the vehicle available for use by the plaintiff, that the seat belt was in good working order, that the plaintiff failed to wear the seat belt so provided and that had the plaintiff worn the seat belt he would not have suffered the injuries he did or, alternatively, that their effect would probably have been diminished.

His Honour said:

“In Hoare v Rudd (1989) 9 MVR 229 at 233 the New South Wales Court of Appeal noted that the consequences of a finding of contributory negligence based on the failure to wear a seat belt were of ‘some seriousness’, and applied the test in Briginshaw v Briginshaw (1938) 60 CLR 336 at 359-360 in the circumstances of that case, where the trial  judge’s finding depended upon inferences drawn from circumstances without the assistance of expert evidence, there having only ‘meagre’ direct evidence on the subject.  In this case there is some direct evidence, and as well, expert evidence on the topic; but it is conflicting, and I consider that it is appropriate to bear in mind certain of Dixon J’s observations in Briginshaw v Briginshaw when evaluating the evidence.  As his Honour said (at 361-363):

‘Except upon criminal issues to be proved by the prosecution, it is enough that the affirmative of an allegation is made out to the reasonable satisfaction of the tribunal.  But reasonable satisfaction is not a state of mind that is attained or established independently of the nature and consequence of the fact or facts to be proved.  The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of the consequences flowing from a particular finding are considerations which must affect the answer to the question whether the issue has been proved to the reasonable satisfaction of the tribunal.  In such matters ‘reasonable satisfaction’ should not be produced by inexact proofs, indefinite testimony, or indirect inferences …  .  This does not mean that some standard of persuasion is fixed intermediate between the satisfaction beyond reasonable doubt required upon a criminal inquest and the reasonable satisfaction which in a civil issue may, not must, be based upon a preponderance of probability.  It means that the nature of the issue necessarily affects the process by which reasonable satisfaction is attained.’.”


	It was submitted that the question whether the plaintiff was wearing a seat belt and the likelihood of reduced degree of injury were both questions of inference and that this Court was in as good a position as the learned trial judge to decide on the proper inference to be drawn from the facts, and that the Briginshaw principle was confined to proving allegations akin to fraud or criminal misconduct.  However we do not consider that the learned trial judge erred.  He correctly applied the civil standard.  His Honour’s reference to Briginshaw was simply an acknowledgment that the gravity of the consequences flowing from his findings were proper considerations in deciding whether contributory negligence had been proved.  There is no substance in this ground of appeal.

	The next ground of appeal was that the learned trial judge erred in failing to find on the balance of probabilities, that the seat belt was in good working order.  It was argued that this finding was against the whole of the evidence which indicated that the seat belt functioned correctly.  The appellant relied on the following:
(a)	the vehicle was relatively new and had travelled 
54,921 kilometres;
(b)	the witness McGargill, a vehicle inspector, had inspected
the vehicle at Yulara on 12 August 1988, and had found that seat belts were fitted and that his usual testing practices revealed no abnormality or problem;
(c)	the witness Willoughby examined the vehicle on 18 January
1989 and found that all 5 seat belts passed the basic examination test and revealed no sign of damage;
(d)	the defendant who had been wearing a seat belt was virtually uninjured suspended by her belt in the upturned vehicle at rest after the accident.

	The learned trial judge accepted Mr McGargill’s evidence that the belt worked normally and did not come apart when tugged and there was no sign of damage to the webbing.  His Honour accepted the evidence of Mr Hall that it is possible for a seat belt of this type to appear to be properly done up and yet to come apart if there is sufficient strain placed upon the belt.  His Honour said he was satisfied that the tests conducted by Mr McGargill and Mr Willoughby did not eliminate this possibility.  No scientific tests were shown to have been undertaken to the belt and no explanation was given for this.  This being so, his Honour said he was unable to find that the belt was in good working order.

	We are of the opinion that this ground of appeal should be dismissed.  Lack of evidence of pre-accident malfunction or of evidence that various material was present in the seat belt buckle that might cause a malfunction, is not to the point.  Given the evidence which the learned trial judge accepted that seat belts may come undone when connected in the normal fashion when placed under greater than normal strain, and that such failures are not uncommon, the learned trial judge can not be criticised for failing to draw an inference that the seat belt was in working order, when liability to such failure could not be excluded.  Particularly is this so given that the defendant had the opportunity to inspect and scientifically test the seat belt and to call evidence thereon.  On all the evidence it was open to the learned trial judge to hold that the defendant had failed to prove that the seat belt available for use by the plaintiff was in good working order.  This ground of appeal should be dismissed.

	The next ground of appeal is that his Honour erred in failing to find on the balance of probabilities that had the plaintiff been wearing the seat belt his injuries would not have occurred or have been less severe.  

	As a consequence of the accident the plaintiff suffered massive fractures of the head.  The experts who gave evidence before his Honour were agreed that the fractures must have been caused by a heavy blow to the left side of the forehead.  His Honour said that there was no dispute that the horrific consequences to the plaintiff of the accident were solely related to the head injury.  Based on Professor Simpson’s evidence, his Honour said he was satisfied that the injury “could well have been caused by a single blow to the left forehead by the head impacting with considerable severity with a hard object probably that of an edge and probably a vertical structure relative to the head at the time of the impact”.  His Honour after reviewing the evidence, said he was unable to make any findings that were more precise than this.  Various possibilities were canvassed in the evidence.  The rear nearside window was apparently open at the time of the accident.  After the vehicle came to rest the plaintiff was lying with his torso outside the open rear hatch of the vehicle wrapped around the C pillar.  His Honour found that the plaintiff fell through the hatch window after the vehicle came to land on its roof, the hatch having opened in the course of the rollover.  His Honour said an impact with the ground was not the most likely explanation for the plaintiff’s head injuries.  Professor Simpson’s evidence concerning the nature of the injury and the blow necessary to cause it were inconsistent with the plaintiff’s head striking the ground or any object which might have intruded into the vehicle through the window.  The opinion of the experts was that the only object inside the vehicle sufficiently hard to have caused fractures of the skull was the roof rail.  In the course of his reasons, the learned trial judge said (at 320):

“There is evidence that the nearside passenger window may have been open.  Given the plaintiff’s height, and the absence of any dragging injury to the face I think it is more likely that his head hit the side rail, probably at the time of the trip when the vehicle was travelling at its greatest speed.  This was the opinion of Mr Hall, which I consider to be very plausible.  I also accept Mr Hall’s evidence, which was not successfully challenged, that the seat belt would have offered only minimal restraint to the plaintiff’s head and upper torso when lateral forces were applied.  The main difference in opinion between the experts is that Mr Gillies’ view was that the plaintiff’s head would have been too close to the side rail, given the forces acting upon his body moved him to the left, to generate sufficient difference in momentum to cause such a severe head injury: see transcript at 210.  However Mr Gillies did not deny that the natural reaction of a passenger in the plaintiff’s position before the trip would have been to lean to the right (transcript at 273); nor did he suggest that such a movement was not possible.  Mr Hall considered that ‘the potential for very heavy impact to the head at the roof rail is identical, whether the person is belted or unbelted’.  It has not been demonstrated that his opinion is wrong.  Another possibility canvassed at the trial was that the injury may have occurred by the roof falling onto the plaintiff’s head after he fell through the hatch window.  Neither expert thought this explanation very likely.  The flat surface of the roof is not consistent with Professor Simpson’s evidence:  see also Mr Hall (transcript at 172).”.


	Mr Hall gave evidence that the potential for a very heavy impact to the head at the roof rail was identical whether the plaintiff’s seat belt was on or off.  The defendant’s expert Mr Gillies offered alternative sites within the same area of the car against which the respondent’s head may have collided, eg. the top edge of the hatch opening, though he did not put one alternative as more likely than others.  A review of the evidence shows that the matter remains one of speculation, there being no precise evidence on the question of how wearing a seat belt would have made any difference.  As counsel for the plaintiff at the trial submitted, and as his Honour accepted, the defendant had not demonstrated any more probable hypothesis than that proffered by the plaintiff, namely that had the plaintiff been wearing a seat belt, it would not have offered any significant restraint to the head and upper torso from lateral movement and that the head injuries suffered by the plaintiff were, or at least may have been, caused by his head striking the side rail.  The probabilities are that he would have suffered the head injuries whether or not he was wearing a seat belt.  We agree with his Honour’s conclusion that the defendant failed to demonstrate that the plaintiff’s hypothesis was unlikely or less likely than any other hypothesis.

	In view of our conclusion that his Honour correctly found that the defendant had not discharged the burden of proof incumbent upon her to show that the plaintiff’s injuries would not have occurred or would have been less severe had the plaintiff been wearing a seat belt it is unnecessary to consider the other matters agitated on the question of contributory negligence.

	The appeal against the learned trial judge’s finding of no contributory negligence is dismissed.


1.	The Appeal and Cross Appeal as to Damages

	His Honour summarised his award of damages as follows (at 363):
Past pain and suffering an loss of amenities	$A	140,000-00
Interest thereon		$A	  41,533-00
Future pain and suffering and loss of amenities	$A	210,000-00
Medical expenses incurred in Australia		$A	141,187-89
				$A	532,720-89

Medical expenses incurred in the United States	$US1,984,159-12
Future care costs		$US2,650,000-00
Past gratuitous services		$US   203,675-55
Interest thereon		$US     68,740-50
Future gratuitous services		$US   260,000-00
Past lost earnings		$US   340,657-00
Interest thereon		$US     37,657-00
Loss of future earning capacity		$US   778.455-00
Losses from future publishing		$US     40,000-00
Loss of retirement benefits		$US   216,116-00
				$US6,579,460-17

	The following items were reserved for further submissions:
(a)	Interest on past special damages.
(b)	Damages for award management.
(c)	Costs.
	The following grounds of appeal, grounds of cross appeal and contentions relating to damages were argued, and we deal with each in turn.

	Appeal Ground 2.1

“His Honour erred by awarding interest for the entire period from accident to trial on the whole of the pre trial general damages of $140,000-00”.

	In MBP (SA) Pty Ltd v Gogic (1990-1991) 171 CLR 657, the High Court recognised that whatever interest rate is used to compensate a plaintiff, it can be at best only a rough guide as to the value of the plaintiff’s loss during the period when he or she was deprived of the use of his or her money.

	The Court said (at 666):

“No doubt the selection of a figure such as the 4 per cent figure chosen in Wheeler v. Page is somewhat arbitrary.  But it represents the judgment of the Supreme Court of South Australia as to what is fair and reasonable compensation for a plaintiff in that State for being deprived of the use of his or her money after taking into account that, from time to time, the real rate of interest will rise above or fall below that figure.  Until the present case it had been acted upon in South Australia for over seven years.  In the circumstances, the use of the 4 per cent figure seems to us to be more likely to achieve fair and reasonable compensation for plaintiffs than the use of the real rate of interest figure - which may result at times in a plaintiff obtaining no or little interest and at other times an amount of interest greater than the return which could be achieved by real-life investors on a comparable sum after the incidence of income tax.”
	The guideline of 4% for pre trial non-economic loss was applied by the Northern Territory Court of Appeal in Barclay Brothers Pty Ltd v Sellers (unreported decision delivered 10 December 1993).

	An interest rate of 4% on the non-economic loss items over the whole period has been consistently applied by the Northern Territory Supreme Court (Giner v The Public Trustee and Mimina Priore, unreported, delivered 12 December 1991; Young v Northern Territory of Australia & Ors, unreported, delivered 29 May 1992; Thongbai v Northern Territory of Australia, unreported, delivered 3 November 1992).
	The settled practice in the Northern Territory is to arrive at an appropriate rate based on evidence (Lawrence v Mathison (1981) 11 NTR 1).  At that time actuarial evidence was called and Muirhead J set an interest rate of 12% for damages where the cause of action arose after 1 December 1979.

	We consider that before changing what has become the settled practice to award 4% on the non-economic loss items this Court should hear evidence.  Such evidence has not been put forward in this matter. In the absence of evidence we are not inclined to interfere.  The defendant made no submission before the learned trial judge that he should depart from the previous practice.  We would dismiss this ground of appeal.

Appeal Ground 2.2

“The learned trial judge erred  in finding that a multiplier of 714 should be applied to future special damages, future care and future gratuitous services, given that on the whole of the evidence loss of life expectancy was between 5% and 10%.”

	His Honour applied a multiplier of 714 to future gratuitous services.

	His Honour said (AB 2280):

	“The plaintiff’s life expectancy has also been reduced.  It was agreed between the parties that the amount of reduction is between 5% to 10%.  As at the time of the trial his future life expectancy is between 18 and 19 years.
		The multiplier for 19 years is $714-38.

	The learned trial judge also said (AB 2281):

	I am satisfied on the evidence of Dr John Rosecrance, that the plaintiff will remain at home and be cared for either by the defendant, or should she be unable to do so, by Dr Rosecrance, for as long as possible.  I am satisfied that, on the balance of probabilities, this means, effectively, until his death.  Nevertheless I consider that there is a significant chance that the plaintiff may be forced into institutional life because of his condition deteriorating.  I assess this chance at about 30%.  This means that this chance could well affect his life expectancy by a small margin in the future.”

	We accept the submission for the plaintiff that the whole of the evidence was that the plaintiff was more likely to survive for the longer life span and therefore the higher multiplier was appropriate, or at least was not demonstrated to be inappropriate.
	We are not persuaded there was any error of principle in his Honour’s approach.

	The plaintiff argued that His Honour made a mathematical error in the defendant’s favour of $7,854-00.  We deal with this matter under the plaintiff’s cross appeal ground 1(ka).



Appeal Ground 2.3
“His Honour erred in ruling that the decision of Lynch v Lynch be applied to the assessment of past gratuitous services AND THAT his Honour ought to have held that past and future gratuitous services supplied by the appellant served to reduce or mitigate the level of damages.”

	At the time of the hearing of this appeal, this issue was before the High Court for consideration in a matter of Kars v Kars (1996) 141 ALR 37.  We indicated we would reserve our decision in this matter until after the High Court had delivered its decision.  The High Court delivered its decision in this matter on 10 December 1996.

	His Honour made an award for gratuitous services as follows:
		(i)	Past gratuitous services		US$203,675-55
		(ii)	Future gratuitous services		US$260,000-00

	The decision in Kars v Kars (supra) expressly approved the decision of His Honour.  His Honour’s order awarding an amount for both past and future gratuitous services of family members is correct.

	In Kars v Kars (supra) Toohey, McHugh, Gummow and Kirby JJ said at p50:

	“Various comments might be offered on the opinions of the judges of the Queensland Court of Appeal in this case.  Davies JA addressed a good part of his reasons to criticism of the decision in Lynch v Lynch which was concerned with past provision of gratuitous services.  This was so, although that point was not in issue before the Queensland Court of Appeal because of the fact that the parties had agreed on past damages under Griffiths v Kerkemeyer and apparently to the exclusion of any claim for the husband’s past services.  It is difficult in principle to see why damages would not be recoverable at all for a plaintiff’s needs in respect of the past but recoverable in their entirety in respect of the future, even though it was found to be probable that those needs in the future would be met, as in the past, by a family member who was also the defendant tortfeasor.  We agree with the comment of Mildren J in Rosecrance v Rosecrance.

‘If it is correct to make no allowance for the contingency that the defendant will continue to provide voluntary assistance in the future, it is hard to see on what basis the plaintiff is disentitled to an award in respect of past gratuitous services.  The High Court has been at pains to emphasise that the award is not in respect of services - it is in respect of the need of the plaintiff for the services.’”

	In their reasons for dismissing the appeal from the Queensland Court of Appeal, they said (at p55, 56):

“1.	The starting point to explain our conclusion is a clear recollection of the principle that the Court is not concerned, as such, to quantify a plaintiff’s loss or even to explore the moral or legal obligations to a care provider.  It is, as has been repeatedly stated, to provide the injured plaintiff with damages as compensation for his or her need, as established by the evidence.  The fact that a defendant fulfils the function of providing services does not, as such, decrease in the slightest the plaintiff’s need.  Keeping in mind this explanation of the basis for the rationale for the exceptional recovery under Griffiths v Kerkemeyer is essential for working out, in the most consistent and least unsatisfactory way, the practical problems and those of legal principle presented in this case.  This was the approach taken to the task of calculation of which Van Gervan v Fenton is an illustration.  This case simply identifies another practical problem, the guiding principle for the solution of which is the same: the plaintiff’s need.

2. When this focus is kept in mind, the anomaly of depriving the plaintiff of recovery, simply because the care is provided by the tortfeasor, is presented in sharp relief.  From the plaintiff’s point of view, the identity of the person who fulfils the need caused by the tort matters not.  If profoundly injured the plaintiff may even be unaware of who is fulfilling the need.  If the mother in Donnelly v Joyce had been the tortfeasor, in the circumstances of that case, she could still have given up her employment to cater for the infant plaintiff’s needs.  To deny the plaintiff recovery in such a case would not only be unjust to the plaintiff, it would provide the very windfall to the defendant (or, more realistically, his or her insurer) which sustained the original provision of damages for gratuitous services in favour of plaintiffs.

		…..

7.	There is an element of artificiality in the argument that the tortfeasor “pays twice”.  The plaintiff’s needs remain exactly the same.  Upon the hypothesis adopted, the tortfeasor provides the caring services.  He or she does not additionally pay money to the injured party to fulfil that party’s established needs.  Such money is paid by a compulsory insurer.  Whatever may be the position in the case of voluntary insurance, in cases of compulsory third party motor vehicle insurance the obligation to insure is established by law.  To that extent, it is not res inter alios acta.  It is the statutory environment within which the tort occurs.  Involved is not a private contractual arrangement which a person can secure or refuse at will, but an obligation established by law.  True, it is an obligation of indemnity.  But it is indemnity for which the tortfeasor pays premiums to a fund to meet, relevantly, the needs of persons injured in motor accidents including those which cause dependence upon others for gratuitous services.”

	We would dismiss this ground of appeal.



Appeal Ground 2.4
“His Honour erred in ruling that interest on past gratuitous services was applicable in so far as the defendant provided those services and/or they were paid by the plaintiff’s worker’s compensation carrier.”

	The defendant submitted that interest should not have been allowed on past gratuitous services where (i) they were provided by the defendant herself and/or (ii) they were paid by the plaintiff’s workers compensation insurer.

	His Honour allowed interest on the total past gratuitous services award at the rate of 5% per annum over 9.75 years (AB 02316).

	The defendant conceded that if interest was allowable, it should be at the rate of 5% (AB 02316).

	Interest was held to be payable on damages for past gratuitous services of a defendant in Marsland v Andjelic (No. 2) (1993) 32 NSWLR 642.  The High Court refused special leave from this decision.

	The defendant also complained that interest had been allowed on the whole award.  It was submitted that the defendant had been paid $19,000-00 in repayment of travel and accommodation expenses incurred in providing gratuitous services.  Thus, it was submitted the $19,000-00 should not have borne interest, ie. interest should have been on the award less $19,000-00.  The short answer to this submission is that the $19,000-00 paid to the defendant is not part of the damages award to the plaintiff.

	We would dismiss this ground of appeal.

Cross Appeal Ground 1(j)
“His Honour erred in awarding damages for past gratuitous services provided by Mrs Rosecrance while the respondent was at home at the rate of only $12-00 per hour.”

	A summary of the plaintiff’s submissions is as follows:

	a)	Mrs Rosecrance is better trained than a Certified Nurses Aide.

	b)	The substantial part of her worth is in supervising or managing the Certified Nurses Aide.

	c)	Her work is critical to the medical condition of the plaintiff.

	d)	Her services should be valued as greater than a Certified Nurses Aide’s services and closer to the market cost.

	His Honour’s reasons for arriving at the figure of $12-00 per hour were as follows:

“As to the period at which the plaintiff was at home from 1 June 1990 until the agreed date of 6 February 1995, the plaintiff contends for 6 hours a day at $29-75 per hour whilst the defendant contends for 1 hour a day at $10 per hour.  The evidence established in my opinion that the plaintiff’s needs required the defendant’s services for at least 5 hours per day.  As to the rate, the plaintiff’s claim is based on the commercial cost of a case manager.  The defendant’s figure is based on the commercial cost of a social worker.  Dr Djergaian in his statement of 7 December 1994, Ex P41, stated that if the defendant were not providing her services it would be necessary to employ a case manager and her services should therefore be valued as a case manager.  Although Dr Djergaian was not cross-examined on this point, I am unable to accept this evidence as a basis for valuing the defendant’s services.  The question is not to be determined by reference to the employment of a replacement, but by reference to the actual value of the defendant’s services.  The defendant is not a trained CNA, nurse or case manager and there is no evidence of what a case manager might do, if employed, by which I can make a comparison with what the defendant does.  Some of the duties performed by the defendant are supervisory in nature; others are simple tasks which could be done by a housekeeper; others are organisational tasks; others are the sort of tasks done by CNAs, or by social workers.  There is no real category of employment from which a market rate can be ascertained.  There is evidence of rates for nurses’ aides in the United States (US$16 per hours); social workers (US$10-02 per hours); case managers (US$29-75 per hours); Dr Rosecrance’s services ($11 per hour).  There is no evidence of rates for housekeepers, but I would expect that menial work is paid at a lower rate than skilled labour.  The defendant submitted that because the CNAs came from an agency which already provided supervision, what the defendant did was not done out of the plaintiff’s need, but because the defendant chose to do it.  I do not accept this analysis of the evidence, which was overwhelming to the contrary.  However, bearing in mind that the defendant has a full time job as well as 24 hour a day care provided by CNAs and having regard to what the defendant in fact does for the plaintiff I am unable to accept that the plaintiff’s needs required the defendant’s services for the 6 hours a day.  I consider 5 hours a day is reasonable.  I find that about half of the defendant’s work is supervisory, about a quarter is that done by a CNA, and about a quarter is purely of a domestic nature.  The rates quoted above (except Dr Rosecrance’s) all have overhead and profit components in them, and are at best a guide.  Doing the best I can I consider that a fair and reasonable rate overall would be US$12 per hour.  Accordingly, I would allow the amount of US$12 x 1711 x 5, viz US$102, 660 for this aspect of the claim.”

	His Honour analysed the work actually performed by the defendant and related this to the market cost of providing such service.  In arriving at his calculation, his Honour, in our opinion, correctly applied Van Gervan v Fenton (1992) 175 CLR 327.
	The plaintiff’s damages are not to be determined by the actual cost of having the care or services or by the income forgone by the provider of services but generally by reference to the market cost of providing the services.

	We would dismiss this ground of the plaintiff’s cross appeal.

Cross Appeal Ground 1(k)
“His Honour erred in awarding damages for future gratuitous services performed by the appellant at the rate of only $12-00 per hour.”

	The plaintiff submitted that for the same reasons as set out in cross appeal ground 1(j), damages should be increased because an hourly rate of approximately $20-00 was the proper rate for gratuitous services.

	We have stated reasons for rejecting cross appeal ground 1(j) and for the same reasons would dismiss this ground of the cross appeal.


Cross Appeal Ground 1(ka):
“His Honour erred in failing to calculate the agreed value of the gratuitous services to be provided by Dr John C. Rosecrance in assessing damages for future gratuitous services.”

	It is not in dispute that his Honour made a mathematical error in the defendant’s favour.

	The parties agreed that if the defendant continued to provide gratuitous services to the plaintiff, their son Dr John C. Rosecrance would provide additional gratuitous services to the agreed value of $11 per week (AB 2317).

	The appropriate multiplier is 714.  The future gratuitous services for Dr Rosecrance is US$11 x 714 = US$7,854.  His Honour identified the calculation to be made but omitted the amount when totalling future gratuitous services.  His Honour only calculated the services to be provided by the defendant $420 per week x 714 = $299,800-00.

	Accordingly, the allowance for gratuitous services should be increased by US$7,854-00.

Notice of Contention No. 9
“His Honour erred in awarding damages for past gratuitous services at only $10 per hour for the period during which the respondent was at Santa Barbara Rehabilitation Institute.”
	The plaintiff submitted the services should be valued at US$15 per hour which would increase this portion of the claim by $2,180-00.

	We are not persuaded his Honour misapprehended the facts in not allowing an increased hourly rate for a period when more valuable gratuitous services were being rendered.

	The plaintiff submitted that the gratuitous services provided by the defendant at the time when the plaintiff was being prepared to be discharged home after approximately two years in hospital were under valued.

	The defendant had a number of tasks associated with the plaintiff’s discharge from hospital.  These tasks are referred to in paragraphs 66 and 67 of statement B in Exhibit P3.  The tasks included finding a house close to the school where the defendant was teaching and arranging for modifications to the house so it could be accessible.  This involved arranging for various tradespersons to attend and the installation of various appliances.

	We are not persuaded that his Honour failed to correctly assess the value of these tasks or that he made an error either of fact or law in arriving at the calculation of $10 per hour.

	This ground of contention is not made out.


Ground of Appeal 2.5.1

“The learned trial judge erred as to loss of earning capacity and retirement benefits: in finding that the plaintiff would not have retired until age 72.”

	His Honour found the plaintiff would have worked until age 72 (AB 9. 2338.3).  The defendant had conceded the plaintiff would have worked until age 68.

	The following factual findings are not in issue:

	The plaintiff came to academic life late;


	He was likely to achieve at the highest level internationally;


(iii)	He was a fitness enthusiast in good health at the time of the 
accident;

	(iv)	There were no known factors then affecting his life expectancy;

	(v)	There was no compulsory retiring age;

	(vi)	As he got older, the plaintiff would have expected ‘to have 
climbed to the pinnacle of his career while other competitors would have died or retired (AB 02338).

	(vii)	The plaintiff enjoyed this lifestyle and his work immensely.  
It gave him intellectual stimulation, national and international recognition, work satisfaction and good remuneration (AB 02275)

	(viii)The plaintiff enjoyed lecturing and was well regarded 
amongst students and academics at the University of Nevada 
(AB 02275-6).

	(ix)	The plaintiff had a strong work ethic and was devoted to 
		research and writing (AB 02327).


	(x)	The plaintiff and defendant ‘were devoted to each other’ 
	(AB 02275);

	(xi)	The defendant was interested in the plaintiff’s work and 
assisted him in his research (AB 02275);

	(xii)	They enjoyed spending days in libraries together (AB 02275);

	(xiii)The defendant ‘assisted him in developing his public 
speaking skills’ (AB 02275).

	(xiv)That by 1990 it was ‘highly probable the defendant would have 
given up her teaching job and lived with the plaintiff in Reno 
(AB 02321).

	We consider his Honour’s finding that the plaintiff would not have retired until age 72 is a finding that was open to him on the facts.  We would dismiss this ground of appeal.

Appeal Ground 2.5.2
“The learned judge erred as to the loss of earning capacity and retirement benefits:  in overestimating the plaintiff’s loss of opportunity to derive income from consultancies.”

	The defendant argued that the evidence in relation to the possibility of consultancies was only prospective.  It was the defendant’s submission that the plaintiff could not be compared with the witnesses whose testimony was offered to support this claim.  The defendant argued the plaintiff was late to academia and while apparently successful and hardworking, the findings in relation to future potential, converted what was at best a possibility into a certainty.  The defendant’s submission was that the proper assessment should have been based on the valuation of the loss of a chance.
	His Honour assessed the value of the plaintiff’s lost opportunity from this source at $50,000 per annum gross at the time of the accident from which he deducted overheads 10% and tax 35%.  This resulted in a figure of $29,250 per annum.  His Honour applied this figure for the future.

	Whilst there is evidence to support his Honour’s findings as to the hard work, commitment and capacity of the respondent, we do not agree there is evidence to support an assessment of $50,000 per annum for future consultancies.  We agree with the submission of counsel for the defendant on this issue.  The evidence in relation to the possibility of consultancies was only speculative.  The evidence of income earnings from royalties showed little and diminishing returns from those sources.  We agree the proper assessment should have been based on the valuation of a loss of chance.  We would assess the value of this at $25,000 per annum at the time of the accident less 10% for overheads and tax 35%.  This results in a figure of US$14,625-00.  This figure requires an adjustment of his Honour’s figures for past loss and is to be applied for the future.

	We do not disagree with the progressive scale which his Honour adopted (at 359).  We would allow half of his Honour’s figures ie, a net figure of US$30,949-00.

Cross Appeal Ground 1(m)
“His Honour erred in assessing the respondent’s past loss of consultancy income at only $61,898-00.”

	His Honour said he could not draw a direct analogy with the earnings of Professors Rose and Eadington.  Both were regarded as world leaders of long standing.  Each was more senior than the plaintiff.  His Honour made reference to the fact that in the years 1989-1991 the plaintiff would have earned little income from consultancy work because he was not yet a tenured full professor.  His time would have been engaged in writing and administrative duties at the university.  His Honour found that after 1991 the respondent’s opportunities for consultancy would have increased and prepared a table setting out the anticipated increase in remuneration from consultancy work.  The table prepared by His Honour reads as follows:

“.... By the time of the accident I estimate his chances as being able to earn at the rate of $50,000.  These figures total:

	1988-89	   1,000
	1989-90	   2,000
	1990-91	   3,000
	1991-92	 10,000
	1992-93	 20,000
	1993-94	 40,000
	1994-95 (31 weeks @ $50,000 p.a.)	 29,808
		---------
		105,808

  I deduct 10% for overheads, leaving a pre-tax figure of $95,227.  After deducting tax at 35%, this leaves a net figure of $61,898.  I allow that amount.”

	For reasons already given we consider his Honour erred in his findings as to past loss of income from consultancies.  We agree with the submission by the defendant that there is no evidence of the plaintiff having earned any income from consultancies and that the true loss is that of having a chance to make some earnings in that area.  This ground of cross appeal is dismissed.

Cross Appeal Ground 1(n)
“His Honour erred in assessing damages for the loss of future consultancies at a value of only $50,000 per annum.”

	This ground of the cross appeal can not succeed for the reasons set out in Grounds of Appeal 2.5.2. We agree with the submissions of counsel for the defendant that the amounts contended for by the plaintiff are simply too speculative and convert what is the loss of a chance into something unjustifiably certain.  The plaintiff’s income at the time of trial was $752-33 per week ($39,121-00 per annum).  He was a 51 year old academic, he was not tenured and had no proven record for consultancies.

Cross Appeal Ground 1(na)
“His Honour erred in failing to take into account the additional wages that would be paid as Departmental Head when reducing the claim for past grant writing for contingencies”.

	His Honour found that up to the time of the accident, the plaintiff had not earned any income from writing grants.  He also considered that the plaintiff’s chances of becoming a full professor by 1991 were close to 100%.  He found the plaintiff was not interested in a career as an administrator.  His interests lay in teaching, research and writing.
	The amount claimed by the plaintiff for grant writing is $49,153-00 pre tax.  After deducting income tax the amount is reduced to $31,949-00.

	His Honour noted that:

“I consider the plaintiff’s claim is a reasonable estimate of the plaintiff’s prospects of earning income from this source, (except that I do not think allowance has been made for the period of time the plaintiff would have spent in administration) and I reject the defendant’s submission that only a nominal amount should be awarded.”

	His Honour went on to state:

“I think it is likely that the plaintiff’s administration duties would have made some impact on his ability to earn in the first two years, which might have delayed his earnings as much as was claimed in later years.”

	His Honour, having concluded that in all probability the plaintiff would spend two years in administrative duties failed, in our opinion, to take into account that the plaintiff would have received an increase in his salary during that two year period.  Professor Richardson gave evidence that when a person takes on the position of chairman of a department with all the administrative duties they receive an additional $3,500 - $5,000.  In the opinion of Professor Richardson the plaintiff would be a person who would “avoid the administrative hassle” and did not consider the plaintiff would enjoy it but may well have done it for a couple of years.  Professor Richardson stated he did not allow for the increased income for administrative work in his calculation as to past compensation for the plaintiff.
	His Honour having found specifically the plaintiff would spend two years in administration should have allowed for the additional income to be paid.  Accordingly, we would allow this ground of the cross appeal.  We would not reduce the amount claimed but rather allow the total amount of $49,153-00.  After deducting income tax the amount is reduced to $31,949-00 which we would substitute for the amount allowed by his Honour of $25,450-00.

Contingencies

Appeal Ground 2.6
“His Honour erred in failing to discount future gratuitous services and future loss of earning capacity for the ordinary contingencies of life.”

	This ground of appeal has two aspects (a) failing to discount future gratuitous services for the ordinary contingencies of life and (b) failing to discount future loss of earning capacity for the ordinary contingencies of life.

	We first address the alleged failure to discount future gratuitous services for the ordinary contingencies of life:

	The defendant argued that his Honour assessed the chance of future institutionalisation at about 30% and applied this to the assessment of future gratuitous services (AB 2317.4).  Accordingly, he reduced the gross amount assessed under this head of damages from US$299,800-00 to US$260,000-00 i.e. by US$39,800-00 a little over 13%).  There was no further reduction, save for that built in to the multiplier, for the vicissitudes of life (Sharman v Evans (1977) 138 CLR 563).

	His Honour made findings that:

“... the evidence is one way that the present regime of home care is ideal or almost so, for his needs.

	I consider that there are significant benefits to the plaintiff’s mental and cognitive condition if he were to remain at his home.

	The preponderance of the evidence also favours the conclusion that there are also other benefits to the plaintiff’s health should he remain at home.”

	An analysis by his Honour of the two skilled nursing facilities in the Santa Barbara area where the plaintiff lived revealed that:
	they were depressing places to visit.

neither would provide stimulation to the plaintiff and both had 
noise problems that would be upsetting to the plaintiff.
	c)	each was a fair distance from his home and would make it 
difficult for him to receive the attention he enjoys from the defendant on a regular basis.
	d)	there would be a problem to maintain temperature control in his 
room and for his room to be heated to higher than normal temperature and to be maintained at that temperature.
	e)	neither facility was experienced in dealing with brain damaged 
patients with complications as severe as the plaintiff.
	f)	there is no evidence that either of the facilities would accept the 
plaintiff as a resident and the evidence of three doctors was that to their knowledge there is no suitable facility in the Santa Barbara area.

	Any deduction for contingencies must be based on the specific circumstances of the plaintiff and positive contingencies must also be taken into account (Wynn v NSW Insurance Ministerial Corporation (1995) 133 ALR 154):

“It is to be remembered that a discount for contingencies or ‘vicissitudes’ is to take account of matters which might otherwise adversely affect earning capacity and, as Professor Luntz notes, death apart, ‘sickness, accident, unemployment and industrial disputes are the four major contingencies which expose employees to the risk of loss of income’.  Positive considerations which might have resulted in advancement and increased earnings are also to be taken into account for, as Windeyer J pointed out in Bresatz v Przibilla, “[a]ll ‘contingencies’ are not adverse: all ‘vicissitudes’ are not harmful”.  Finally, contingencies are to be considered in terms of their likely impact on the earning capacity of the person who has been injured, not by reference to the workforce generally.”

	The learned  trial judge allowed in his calculations for the contingencies:

	of mortality.
	of the prospect that the plaintiff would enter an institution and

	therefore require a reduced level of gratuitous services.

	There is no contingency that the services will not be provided.  His Honour found that if the defendant is unable to provide the services Dr John C. Rosecrance will take over.
	There is a contingency based on the possibility that the level of gratuitous services will decrease because the plaintiff’s condition might improve.  However, there is evidence to support his Honour’s finding that the plaintiff will require additional gratuitous services in the future and this contingency should be set off against any adverse contingency.

	His Honour effectively balanced these factors and allowed for a discount of a little of over 13%.  We are not persuaded there has been any error demonstrated in his Honour’s approach and we would dismiss this ground of appeal.

	We turn to the alleged failure of His Honour to discount for future loss of earning capacity on account of the ordinary contingencies of life.

	We have already dealt with the issue of contingencies in respect of the award for future grant writing and future consultancies.  We now turn to the issue of contingencies in respect of salary.

	His Honour found a favourable contingency, namely that the plaintiff would have continued from the date of trial to earn average merit increases in his salary in the region of 6%-7% compounding annually.

	“Positive considerations which might have resulted in advancement and increased earning are also to be taken into account.”  (Wynn v NSW Insurance Ministerial Corporation (supra)).

	No specific adverse contingencies were proved by the defendant.

	In this matter there are unappealed findings that:

	Immediately before the accident the plaintiff was “physically very fit” and had a regular exercise routine.
	There was a very high degree of probability that (the plaintiff) would have become tenured and “therefore secure from dismissal (except for improper conduct)” by at least 1989 or 1990.


	In awarding the sum of US$778,455-00 his Honour concluded “the favourable contingencies, which I have mentioned, cancel out the unfavourable ones.”

	Whilst we agree with the submission of the plaintiff that there was almost no negative contingency for employment factors we consider there should be some discount for the negative factors of sickness, accident, unemployment and industrial disputes.  We would apply a discount of 5%.

	Accordingly, we would substitute an award of US$778,445-00 minus US$38,922-25, ie US$739,522-75.




Notice of Contention 6
“His Honour erred in failing to take into account positive contingencies that the respondent might earn income past age 72 in paid employment or as a consultant or author.”

	We have dealt with the issue of contingencies under appeal ground 2.6(b) and consider the small discount of 5% allows for the possibility the plaintiff could have earned income past the age of 72 years and for the alternative proposition that the plaintiff would avail himself of the early retirement program.

	We do not consider the plaintiff has made out this ground of contention.

Notice of Contention 7

“His Honour erred in deducting too great a sum for contingencies from the amount allowed for future publishing income.”

	His Honour made the following findings:

	The plaintiff had a 60% chance of producing a revised 

		edition of Probation and Parole in about 1995;

	The plaintiff could have expected to earn royalties between 

	$51,188-00 - $122,850-00 (AB 02339).

	The plaintiff had a 20% chance of a further core text which would

	have earned royalties in the range of $39,375-00 - $94,500-00 
	(AB 02339 adopting projections set out at page 28 of section G of the
	plaintiff’s written submissions).

	The plaintiff had a 10% chance of revising that text (AB 02339).


	The total potential earnings for future publishings were $74,288-00

	discounted down to $70,000-00 to reduce to present day value 
	(AB 02339).

	(vi)	Tax of 35% is to be deducted leaving US $45,500-00 (AB 02339, 
02340).

(vii) A further $5,500-00 should be deducted for the vicissitudes of 
life (AB 02340).

	The plaintiff contended that the only vicissitude that appears not to have been already built into his Honour’s calculations is sickness of the plaintiff.  The plaintiff submitted this does not justify a deduction of $5,500-00 (12%) and that no more than $1,000-00 should have been deducted.


	We consider the calculations made by his Honour are reasonable and are not persuaded there is any reason to reduce the deduction of $5,500-00.  Accordingly, we would not interfere with his Honour’s assessment of $40,000-00 for losses from future publishing.

Appeal Ground 2.7
“His Honour erred in holding that it would be necessary and/or desirable for the plaintiff to have the future services of a certified nurse’s assistant for as much as 8 hours a day in the event of institutionalised care.”

	The defendant submitted that from the time of trial it would be reasonable for the plaintiff to be in a skilled nursing facility and that he would require the services of a certified nurses assistant for only 2 hours per day.  The defendant argued that his Honour wrongly accepted that 8 hours per day was appropriate for certified nursing assistance.  The defendant submitted that this figure was unreasonably high and not justified by the evidence.

	His Honour accepted the plaintiff’s estimate of 8 hours per day in preference to the defendant’s estimate of 2 hours per day.  His Honour said:

	“Having regard to the various activities which the plaintiff’s regime of care requires him to perform throughout the week (attendances at the Braille Institute, physical therapy, swimming and recreational outings), I consider the plaintiff’s estimate to be generally more accurate than the defendants.”


	His Honour meticulously noted the various activities the plaintiff needs to undertake to maintain his present state of health.  These activities can only be done with the assistance of a certified nursing assistant whether the plaintiff is at home or in a skilled nursing facility.  There is no evidence to support a finding that two hours per day would be sufficient or that anything less than eight hours per day would be sufficient.  In our opinion, his Honour applied the correct test as follows:

	“The appropriate criterion must be that such expenses as the plaintiff may reasonably incur should be recoverable from the defendant.”  Sharman v Evans (1976-1977) 138 CLR 563, Gibbs and Stephen JJ at 573.

	Accordingly, we would not disturb his Honour’s orders for the cost of eight hours per day for a certified nursing assistant.  We consider the plaintiff is reasonably entitled to such a claim whether he be at home or in a skilled nursing facility.

Cross Appeal Ground 1(a) and (b)

“His Honour 
(a) 	erred in finding that there was a significant chance that the respondent may be forced into institutional life because of his condition deteriorating.
(b) 	erred in assessing the level of chance that the respondent may be forced into institutional care at 30%”

	In dealing with these two grounds of Cross Appeal together we agree with the submission for the plaintiff that there is no acceptable evidence from which his Honour could find that if the plaintiff’s condition deteriorated to the point suggested by Professor Miller, there would be any cost benefit in institutional care, let alone a cost benefit which would outweigh the health benefits of having the plaintiff kept at home.

	There was some evidence to support his Honour’s findings that there was a 30% chance that the plaintiff may be forced into institutional care.  

	These grounds of cross appeal should be dismissed.



Cross Appeal Ground 1(c)

“His Honour erred in proceeding on the basis that there was a lower cost if the respondent were in institutional care.”

	It was conceded that as at the date of trial it would be less expensive but not significantly so for the plaintiff to be cared for in an institution in his then medical condition, if such an institution existed.

	His Honour made the following “Findings in relation to Institution”:
	(i)	Neither institution identified would accept the plaintiff as a 
resident (AB 02297, 02298).

	(ii)	There were no suitable institutions in the area (AB 02298).

	(iii)	There was no evidence as to how either institution could overcome 
the problem of heating the plaintiff’s room effectively (AB 02297).

	(iv)	Neither institution was experienced in dealing with brain damaged 
people with complications as severe as the plaintiff (AB 02297).

	(v)	Both institutions had problems in complying with Californian law 
relating to the care of their patients (AB 02297).

	(vi)	The defendant had not discharged the onus of showing that 
appropriate institutional care was available or would become available in the foreseeable future (AB 02298).

	His Honour, in conclusion, made the following calculation (AB 2300):

“The plaintiff’s figure of US$2,825,201 needs to be adjusted to allow for contingencies.  The first contingency is that of mortality.  The actuarial evidence of Mr Conger (Ex P64 p6) does not clearly state that he has made allowance for this factor, but a comparison with the tables in Luntz points to the conclusion that his multiplier of 714 (approximately) already has made allowance for mortality.  The second contingency is that the plaintiff has, as I have found, a 30% chance of becoming institutionalised, in which case, he will be cared for at a lower cost, which, (ignoring gratuitous services for these purposes) results in a saving in the order of between US$404 to US$677 per week, plus sustenance costs.  Having regard to these factors I consider that a fair and reasonable award for this head of damages is US$2,650,000.”

	We agree with the submission of the plaintiff on the Cross Appeal that there is no evidence that appropriate institutional care is and will be available.  A finding that care at such an unidentified unproven institution would be cheaper than home care was not open and was an error.  In the absence of acceptable evidence as to the cost of future institutional care, the learned trial judge should not have reduced the damages for future care.  His Honour found there was a 30% chance of the plaintiff becoming institutionalised and this was the contingency on which he reduced the amount for future care costs to US$2,650,000-00.  This was a reduction of $175,201-00 from the figure claimed.  We would allow the plaintiff’s future care claim of US$2,825,201-00.

Cross Appeal Ground 1(d)

“His Honour erred in finding that there would be savings in the order of between US$404 to US$677 per week if the respondent were institutionalised.”

	The appropriate criterion must be that such expenses as the plaintiff may reasonably incur should be recoverable from the defendant (Sharman v Evans (supra)).  The measure of reasonableness must be determined in the light of standards of health care prevailing in the community and not according to ideal circumstances (Beasley v Marshall (1986) 40 SASR 544, Farr v Schultz (1988) 1 WAR 94).

	We do not consider there was sufficient evidence before the learned trial judge to justify the reduction of damages for future care by a factor for institutionalised care at a lower cost and he should have awarded the unreduced figure of US$2,825,201-00.

Appeal Ground 2.8

“His Honour erred in fixing the costs of future care at $2.65 million, having found there was a 30% chance of institutional care.”
	
	The cost of maintaining the plaintiff at home is $3,954-76 per week.  This is an agreed cost.

	His Honour used the plaintiff’s figure of US$2,825,201-00 as the total cost of home care.

	There is a 30% chance of the respondent becoming institutionalised (AB 2301).

	Certain findings support the conclusion that costs might increase if the respondent entered a skilled nursing facility (SNF) in the future.  They are:

	“(i)	The finding that the very reason for entering an SNF would 
be that he needed more than one attendant to look after him (AB 02299).

	 (ii)	There is a much higher risk of complications developing in an 
SNF (AB 02297) with the attendant medical costs for treating.

	 (iii)	There may be a need for more intensive therapies.  The 
plaintiff has spent time in a hospital when his mental and physical condition was closer to that predicted by Dr Miller and he required a team of professionals including a physical, physiotherapist, occupational therapist, speech therapist, rehabilitation nurse, therapeutic recreationist, neuropsychologist and social worker treating him on a daily basis (AB 02278).

		When previously in institutions, the plaintiff became 
withdrawn, depressed and developed contractures of the left hip, knee, shoulder and elbows which required intensive physical therapy to correct (AB 02278).”

	For reasons set out in Cross Appeal 1(c) and 1(d), we would not reduce the award for the cost of future care and would award an amount of US$2,825,201-00 as the total cost of home care.

Notice of Cross Appeal Ground 1(e)

“His Honour erred in reducing the damages awarded for the cost of a replacement home by an amount which included a contingency that the respondent would be forced to reside at a SNF at some time in the future.”

	His Honour made a deduction of $12,000-00 from the amount allowed for the cost of the plaintiff’s housing requirements.  His Honour, in calculating the cost of the replacement home, stated at AB 2291:

	“I consider that I must make allowance for the contingency that the plaintiff will be forced to become a permanent resident at a secure nursing facility at some time in the future, in which event the house may be sold, and the normal vicissitudes of life.”

	We see no error in his Honour’s approach.  There was evidence, as we have said, to support a finding that there was a 30% chance that the respondent may be forced into institutional care.  There are, as his Honour said, other vicissitudes of life apart from being institutionalised which we consider made it reasonable to reduce the amount of damages awarded under this head.  We would dismiss this ground of the Cross Appeal.

Cross Appeal Ground 1(l)

“His Honour erred in finding that there was a 30% chance that the respondent will require institutionalised care in calculating damages for future gratuitous services.”

	The result of this Cross Appeal ground follows from our findings on Cross Appeal grounds 1(a) and (b).

	We agree with the plaintiff’s submission that there should be no reduction for future gratuitous services based on the finding that the respondent will require institutionalised care in the future. 


Notice of Contention 8

“His Honour erred in reducing the damages awarded for future care by a factor greater than 30% having found that there was a chance of 30% that the respondent would enter an institution.”

	The plaintiff submitted that his Honour therefore made an over deduction of between $17,975-24 and $76,541-84.

	We agree with the submission of the defendant that the calculation does not purport to be a mathematical adjustment.  His Honour had regard to a number of contingencies including mortality, institutional care at a lower cost, gratuitous services and sustenance.

	We do not consider there was an excessive deduction and would dismiss this ground of contention.

Cross Appeal Grounds 1(f) and (g)

“(f)		His Honour erred in reducing the sum awarded for the cost of a 
suitable replacement home by a factor to take into account a capital gain at the end of the respondent’s life.”

(g)	His Honour erred in awarding damages for the cost of a 
	replacement home on the basis that the respondent was to be 
	compensated for the fact that his money would be tied up in 
	investment until the capital sum was realised.”

	The parties agreed that it was necessary for the expenditure of an additional $360,000 to be incurred to provide the plaintiff with a suitable home.  The additional sum of $360,000-00 is the difference between the purchase price of US$660,000-00 for the plaintiff’s existing home at Monte Vista, Montecido and the sale price of the former home at Lemon Grove, US$300,000-00.  The plaintiff and his wife, the defendant, jointly owned or own these properties.
	His Honour accepted the defendant’s argument that the plaintiff is not entitled to recover a capital investment which will still be in existence at the time of his death (or at some earlier time when the property is realised) but is to be compensated for the fact that his money will be tied up in that investment until the capital sum is realised.  His Honour concluded that the plaintiff was entitled to recover that sum which represents the cost of the money at a rate of 3% per annum, using 3% compound interest tables, plus an allowance for any additional costs which will reasonably be incurred in the future as a direct consequence of the purchase of a larger and more expensive home, such as additional electricity and cleaning costs on an ongoing basis.

	We agree with his Honour that there would be a capital gain upon the death of the plaintiff which should be accounted for.  We would dismiss this ground of the Cross Appeal.  His Honour considered an allowance for the plaintiff which was said to reflect:

	(a)	that the defendant is to buy him a home, and

	(b)	that the money which that represents will be tied up in an 
investment.

	An allowance for an “appropriate” home (suitably modified for his disability) terminates upon either the plaintiff’s death or his need to enter a SNF, so that it can not be said that there is under compensation, irrespective of the calculations advanced.
	We would dismiss these grounds of the Cross Appeal.

Cross Appeal Ground 1(h)

“His Honour erred in reducing the damages awarded for the cost of a suitable replacement home by taking into account the respondent’s joint ownership of the property with the appellant.”

	His Honour accepted (at 332) the defendant’s submission that “as the property is jointly owned with the defendant, the plaintiff can only recover his share of the loss” and reduced the award to US$96,500-00 accordingly.

	In Kars v Kars (1996) 141 ALR 37 Toohey, McHugh, Gummow and Kirby JJ at p55 affirmed the principle that the Court is to provide an injured plaintiff with damages as compensation for his or her need as established by the evidence.  Whatever may be the practical problems, the guiding principle is the same, the plaintiff’s need.

	It was agreed between the parties that it was necessary for the expenditure of the $360,000-00 to be incurred to provide the plaintiff with a suitable home (329).  However, he was not awarded that capital sum, but an amount calculated to provide him with the additional annual cost over his lifetime of providing the home.  That amount is notionally intended to be exhausted on the plaintiff’s death.  We have difficulty in reconciling the notion that an award designed to meet the plaintiff’s need, which will be exhausted upon his death, should be halved because the application of the fund may incidentally provide a benefit to another person.  Had the plaintiff been aware of the likely outcome, he may well have astutely avoided it by otherwise ordering his property interests so as to defeat such a rule.

	We would allow this ground of the Cross Appeal.  This results in an additional US$96,500-00 being added to the sum awarded by his Honour.

CONCLUSION:

	The appeal and cross appeal are each allowed to the extent indicated.  The sum of US$1,984,159-12 allowed by his Honour for medical expenses incurred in the United States of America should be increased by US$96,500-00 (see above).  This results in a total of US$2,080,659-12.  The sum of US$2,650,000-00 allowed by his Honour for future care costs should be increased to the sum of US$2,825,201-00 (see at p41 supra).  For the sum US$260,000-00 his Honour allowed in future gratuitous services there should be substituted the sum of $267,854-00 (see pp 22, 23 supra).  For the sum of US$340,657-00 allowed by his Honour for past lost earnings (at 359) there should be substituted the sum of US$316,207-00 (see at pp 26, 27, 28 supra).  The learned trial judge allowed a net figure of $61,898-00 for past loss of income from consultancies (see p359 trial judge’s decision).  On appeal this figure is halved: $30,949-00.  Under Cross Appeal Ground 1(na) the amount of $25,450-00, as awarded by the learned trial judge for grant writing, is to be substituted for $31,949-00 (see p30, supra).  Accordingly, the figure of $309,708-00 is to be increased by $6,499-00 to a figure of $316,207-00.  The interest thereon rather than being $37,657-00 is, on our calculations, US$29,507-00.  Our summary of calculations relative to loss of future earning capacity is as follows:-

Salary and health insurance benefits	US$39,121-00
Future grant writing	US$  7,800-00
Future consultancies	US$14,625-00
	US$61,546-00 per annum 
			     	(ie US$1,183-58 
				 per week).

This total of US$61,546-00 is in lieu of the learned trial judge’s assessment of US$76,171-00 per annum.
	Using the 3% column to age 72 (ie: for 14 years), the multiplier is 598.  598 x 1183-58 = $707,780-84 (Table 2 Luntz Assessment of Damages, Third Edition).
	Taking in account a discount of 5%, the amount for loss of future earning capacity is therefore $672,391-79.

	It appears that the learned trial judge did not use 598 as a multiplier.  Working back from his figure of $778,455-00, using 14 years, the multiplier used appears to be 531.43.  The learned trial judge was working on a total figure of $76,171-00 or $1,464-83 per week.  We have not been able to work out exactly which table his Honour used to base his calculation.

	The plaintiff is therefore entitled to judgment as follows:

	Past pain and suffering and loss of amenities	$A140,000-00
	Interest thereon	$A  41,533-00
	Future pain and suffering and loss of amenities	$A210,000-00
	Medical expenses incurred in Australia	$A141,187-89
		$A532,720-89

	Medical expenses incurred in the United States     $US2,080,659-12
	Future care costs	$US2,825,201-00
	Past gratuitous services	$US   203,675-55
	Interest thereon	$US     68,740-50
	Future gratuitous services	$US   267,854-00
	Past lost earnings	$US   316,207-00
	Interest thereon	$US     29,507-00
	Loss of future earning capacity	$US   672,391-79
	Losses from future publishing	$US     40,000-00
	Loss of retirement benefits	$US   216.116-00

		$US6,720,351-96
		
	We turn to the question of costs.  The allowing of the appeal and cross appeal has resulted in the plaintiff obtaining an increase in the judgment.  Each party succeeded on some issues and failed on others.  The defendant’s unsuccessful attack on his Honour’s finding of no contributory negligence consumed a large proportion of the time spent on arguing the matters on appeal and cross appeal.  In all the circumstances we would order that the defendant pay the plaintiff’s costs of the appeal.

	There will be judgment and orders accordingly.

