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HIS HONOUR: This is an appeal against sentence.

The appellant was charged with stealing a boat and trailer, as well as other property, between 2 March and 3 March 2000, valued at $30,000, the property of Leonard John Chadwick. The other property consisted of outboard motors, a fish-finder, a positioning beacon, safety equipment and fuel tanks.

At a time one day before the hearing of the charge, counsel for the defendant indicated that there would be a plea to that charge, and, on that basis, the prosecutor agreed to withdraw other charges ‑ namely counts 1, 2 and 4 ‑ which were also outstanding.

The facts were that on about Wednesday 1 March, the appellant told his brother, Leonard Woods, that he had seen a boat parked next door at their neighbour's place. The defendant and Leonard Woods then discussed how they were to steal the boat and then they made their plans.

On Thursday 2 March, at around midnight, Leonard Woods went to the next‑door neighbour's place at 30 Shewring Road, Humpty Doo. There he unhooked the boat and trailer and attached to the boat were all the other items which are the subject of the charge. Leonard Woods then dragged the boat down the driveway to his motor vehicle, which was waiting at the end of the driveway. He hooked the trailer and the boat up to his car and then began driving towards Jabiru.

The appellant met Leonard Woods about half‑way to Jabiru. They left the boat at a friend's place at Jabiru for a short period of time. Subsequently they cut the cabin off the boat, and used it to go fishing in and around the Jabiru area.

The defendant and the co‑offender did not have permission to take the boat and accessories, and the boat and accessories were valued at approximately $30,000.

Most of the property was eventually recovered and returned to Mr Chadwick, the owner, but in a poor and damaged state. The boat and trailer and the other items were sold and some of the accessories were not recovered. These items were not insured and Mr Chadwick was out of pocket approximately $22,500.

Those facts were all admitted by the defence. The prosecutor tendered a record which he referred to as 'priors', but which, in fact, contained convictions on 13 and 26 September 2000 which were not priors at all. There were some prior convictions. They dated from between 1989 and 8 December 1992. So there was a long period of time when the appellant had no convictions at all. Included in that prior offending was one count of stealing on 8 December 1992, for which the appellant was convicted and he received 160 hours community service. He was ordered to pay restitution and appears to have been placed on a good behaviour bond for two years. The other prior convictions relate to driving offences and ill‑treatment of an animal and trespass.
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The learned magistrate was told about the significance of the offences on 26 September 2000 and 13 September 2000 by the solicitor or counsel for the appellant, Ms Franz, who pointed out that, as these offences fell within subsection (4) of section 78A of the Sentencing Act, the offence for which the magistrate was dealing did not carry a mandatory minimum term of 14 days.

I will return to that in a moment.

The learned magistrate was told about the sentences imposed on the co‑offender and they were significant in that they included sentences for two different boats and also for some other offending, which was not relevant to the appellant.

After taking into account those matters, as well as a number of other matters, the learned magistrate imposed a sentence of 10 weeks and 5 days, and ordered that the appellant be released after serving one month of that sentence; the balance of the sentence to be held in suspense for a period of two years during which the appellant was not to commit any offence punishable by imprisonment.

The appellant appeals to this court on a number of grounds which are contained in the notice of appeal, as well as in the amended grounds of appeal which were filed on the court file. Subsequently the notice of appeal was treated as amended accordingly, being therefore nine grounds of appeal before the court.

Ms Little, who appeared for the appellant, did not argue ground 1, which was that the sentence was manifestly excessive in all the circumstances. 1 do not think there is any profit in my reading out all the various other grounds, but, rather, 1 will deal with the arguments that were put to the court because a number of the grounds overlap.

First, it was submitted that the learned magistrate wrongly regarded the sentences in September 2000 as prior offences. During the course of the hearing, counsel for the prosecution asked that the co‑offender's files be brought to court. The matter was stood down and subsequently the files were made available to the learned magistrate. He said that he thought that, at first sight, it would appear that the appellant had a more extensive record than his elder brother, so that that may be something that has to be taken into account.

Now, it was submitted that in order to have arrived at that conclusion the learned magistrate must have treated the offences in September 2000 as being prior offences. There is nothing in His Worship's sentencing remarks to indicate that he has dealt with them as prior offences. On the contrary, 1 think it is clear that His Worship was attempting to deal with the offence, which is the subject of this appeal, as if it was being dealt with at the same time as all of the other matters. Such an approach, of course, would be inconsistent with treating those offences as prior offences.

I therefore think that, on looking at the matter carefully, there is no substance to
that argument and, accordingly, that argument is dismissed.
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Perhaps 1 should say that the argument was put in another way as well, and that was that there was an error made in comparing the appellant's prior convictions with that of his co‑offender. It is really the same argument dressed up in another form, and, for the reasons that 1 have already given, the argument has no substance.

The next matter of complaint is that the learned magistrate failed to correctly apply the totality principle. Reference was made to the case of Mill v R, 166 CLR 59, and in particular at page 66, where the High Court says:

In our opinion, the proper approach which His Honour should have taken was to ask what would be likely to have been the effective head sentence imposed if the applicant had committed all three offences of armed robbery in one jurisdiction and had been sentenced at the one time.

With respect to the argument that was put by Ms Little, 1 think that is exactly what His Worship did, as he asked the question in this way:

It seems to me that the correct approach is to treat this now guilty plea 
and then he corrects himself and says:

The correct approach is to insert now this matter within the framework of those offences which were previously dealt with by the court in September of this year. Not an easy exercise.

So 1 do not think it has been demonstrated that the approach that His Worship took was contrary to that in Mill v R. But then it was submitted that His Worship erred because he did not have all of the information that he needed to have in order to take into account the totality principle.

Reference was made to a passage in Mill at page 65 where the court quoted from the judgment of Williams J in the case of Jenkins, with apparent approval, the following:

In determining that particular issue, it is appropriate for the sentencing judge to have regard to the extent to which the appellant has rehabilitated himself in consequence of the period of imprisonment served with the State. In my view, that factor is not adequately reflected in the sentence below.

And it was suggested that His Worship gave insufficient weight to the fact that the appellant had, after serving the previous sentence of some 21 days, learnt his lesson
and had, in effect, rehabilitated himself.
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I think it was open to the learned magistrate to take a different view. He was dealing, in this case, with a very serious stealing involving a very large value of property and where there had been no restitution possible. The plea of guilty came at a very late stage.

In those circumstances, although it was appropriate that some weight would be given to the rehabilitation argument, the fact that the magistrate did not wholly suspend the sentence and that he thought that a sentence reflecting personal deterrence was necessary, is not, in my view, open to criticism or indicative of error.

Then it was suggested that the learned magistrate erred in not having available to him all of the facts relating to both the previous matters that were dealt with by differing magistrates in September 2000, as well as all of the facts relating to the sentences that were imposed on the appellant's brother.

It was submitted that without that material there could not be a proper evaluation of what would likely to have been the effective head sentence imposed if the appellant had been dealt with by one magistrate and sentenced for this offence at the same time as the other offences.

I think in the first place there is no authority for the proposition that the magistrate needed to have all of that material available to him. If the parties had wished him to consider it, no doubt they would have arranged for that material to be made available to him. But the usual practise, in my experience, is for the court to be told what in fact were the sentences imposed, what the charges were, something about what the crimes related to, and, really, not much else.

In the case of the brother, the learned magistrate had access to the files and it appears that, on the files, there is a psychologist's report, so 1 am told, which indicates that the brother was a person of some simplicity. A similar submission was put in relation to the appellant, a submission which the learned magistrate appears, somewhat generously, to have accepted.

I say 'somewhat generously' because there was no medical report or report by an expert in order to support the submissions made by counsel from the Bar table, and the prosecutor pointed that out and clearly took objection to the submission. Nevertheless, the magistrate gave it weight, and appears to have given it more weight than it deserved.

But be that as it may, 1 think the material, although sparse, was adequate for the purpose, that the magistrate had, and 1 do not think that the sentence can be criticised on that ground.

Next it was suggested that there was really no need for a further period of actual imprisonment given, that the submission had been made that the appellant, whilst in custody, had rehabilitated himself and was now a different person since his release. It was a matter, in my opinion, where the magistrate was entitled to take the view
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that an actual sentence of imprisonment was nevertheless required.

Looking at the matter overall, 1 have come to the firm view that none of the grounds have been made out, and, in any event, even if any had been made out, 1 think it would have been an appropriate case to have applied the proviso.

Accordingly, the appeal is dismissed.

	ADJOURNED 12.10 PM INDEFINITELY
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