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IN THE COURT OF CRIMINAL APPEAL 
OF THE NORTHERN TERRITORY
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AT DARWIN

Knight v The Queen & Cassidy v The Queen [2010] NTCCA 15
No CA 15 of 2009 (20734520) & CA 9 of 2010 (20733814)


	BETWEEN:

	JAMES SCOTT PARNWELL KNIGHT
	Appellant

	AND:

	THE QUEEN
	Respondent

	AND

	NICHOLAS FRANK CASSIDY
	Appellant

	AND:

	THE QUEEN
	Respondent


CORAM:	MILDREN, SOUTHWOOD & KELLY JJ

REASONS FOR JUDGMENT

(Delivered 8 November 2010)

THE COURT:
Introduction
[1]	The appellants Knight and Cassidy together with four other men, Blyss, Pullman, Ryan and Padden, were jointly charged with unlawfully assaulting Warren Mahoney, aggravated by the circumstance that Warren Mahoney suffered harm and were also jointly charged with assaulting Robert Mahoney, aggravated by the circumstance that Robert Mahoney suffered harm.  On both of those counts, the jury entered verdicts of guilty.  The appellant Knight was also charged with going armed in public with a claw hammer on the same occasion contrary to s 69 of the Criminal Code.  He was also found guilty on that count.
[2]	Initially, the appellant Knight’s notice of appeal against conviction was limited to two grounds.  During the course of the hearing of the appeal, he was permitted to amend his notice of appeal to rely upon the grounds set out in the appellant Cassidy’s notice of appeal.  The appellant Cassidy’s notice of appeal contained 14 grounds.  Grounds 12 and 13 were abandoned at the trial by the counsel for the appellant Cassidy and no argument was pressed by Mr Rowbottam on behalf of the appellant Knight about grounds 12, 13 and 14. 
The Crown case
[3]	On the night of 6 December 2007 while he was waiting to collect some takeaway meals, the appellant Cassidy was drinking beer at the Airport Hotel in Darwin with Robert Mahoney and Warren Mahoney who are brothers.  The atmosphere was pleasant until the meals arrived and derogatory remarks were made by another person about the appellant Cassidy’s weight and the number of meals he was collecting.  The appellant Cassidy did not appreciate the remarks.  He became upset and spoke roughly to the man concerned.
[4]	Warren Mahoney told the appellant Cassidy to leave the man who had insulted him alone and move off.  Things then deteriorated, comments were exchanged and there was some pushing and shoving.  Robert Mahoney took the appellant Cassidy in a chokehold.  They struggled and fell to the floor.  The barman pulled Robert Mahoney away from the appellant Cassidy who got to his feet.  He was angry.  There was a further confrontation and Warren Mahoney punched the appellant Cassidy to the head with his fist, knocking him unconscious.  As a result of the fight, the appellant Cassidy sustained injuries to his face.
[5]	When the appellant Cassidy recovered, he got to his feet and said words to the effect that the Mahoney brothers were in trouble.  He thought the fight was unfair because they outnumbered him.  He would sort it out tomorrow.  The Mahoney brothers replied that they were unconcerned.  The appellant Cassidy then walked home which was nearby.  He left his car at the hotel.
[6]	After the first incident inside the Airport Hotel, the appellants and four other men formed a common intention to assault the Mahoney brothers.  The men went to the hotel to give the Mahoney brothers a hiding in retaliation for what had happened to the appellant Cassidy earlier in the evening.  The Crown prosecutor said that was what the case was all about.
[7]	The principal evidence against the appellants was the CCTV footage which was kept by the Airport Hotel.  The footage came from three cameras which were in the public bar.  Both Mahoney brothers gave evidence.  However, they could not remember anything about the second incident.  There was also evidence from a number of other people who were in the public bar at the relevant times.
[8]	Before all six men attacked the Mahoney brothers, the appellant Knight and two other men, later identified in the appellants’ cases to be Shannon Ryan and Ben Pullman, entered the bistro bar and the public bar of the hotel and conducted a reconnaissance mission to find out if the Mahoney brothers were still in the hotel.  They were seen in the public bar.  After the reconnaissance mission, the appellants returned inside the hotel with four other men for the common purpose of bashing the Mahoney brothers.  The appellant Cassidy and two other men, later identified in the appellants’ cases to be Peter Blyss and Ray Padden, entered the hotel first.  They were followed shortly thereafter by Ryan, Pullman and the appellant Knight.
[9]	For the next two minutes after the six men entered the public bar of the hotel, they bashed the Mahoney brothers.  Robert Mahoney was at the bar itself when the attack began.  Warren Mahoney was coming through the door at the southern end of the public bar when he was attacked.
[10]	The appellant Cassidy attacked Robert Mahoney first by grabbing him and putting him in a headlock.  He also threw a right fist towards Robert Mahoney who hit the ground.  For the next ten seconds, another man who was wearing a greenish blue shirt grappled with the appellant Cassidy.
[11]	The appellant Cassidy did not engage in defensive conduct when he attacked Robert Mahoney at the start of the second incident.  The CCTV footage shows the appellant Cassidy going straight up to Robert Mahoney.  The CCTV footage discounts the possibility that the appellant Cassidy thought Robert Mahoney was going to get a bottle to use to attack him when Robert Mahoney placed his front teeth behind the bar.  The CCTV footage does not show the appellant Cassidy taking defensive action, instead it shows the opposite.  The appellant Cassidy quickly attacked Robert Mahoney.
[12]	Blyss and Padden attacked Warren Mahoney as he came in the door of the public bar.  Ryan joined them and together they attacked Warren Mahoney.  Warren Mahoney was forced to the ground and Ryan punched him in the company of Blyss and Padden.  Warren Mahoney stood up shortly thereafter and Ryan had hold of him by the neck.
[13]	The appellant Knight had entered the public bar some seconds behind the others and he was the last to leave.  At the time of his entry to the public bar, he was carrying a claw hammer which was concealed down the front of his trousers and under his shirt.  At one point in the attack, he brandished the weapon.  This was seen by at least one employee of the hotel.  It caused fear to her.  For most of the time, the hammer was kept within the appellant Knight’s clothing.  There is no suggestion that he threatened any individual with the hammer or that he struck or attempted to strike anyone with the hammer.  Nevertheless, the weapon was present, others were aware that it was present and in all the circumstances it constituted a weapon designed to cause fear to those present who became aware of it.
[14]	The appellant Knight spent most of the time while he was in the public bar walking up and down on the periphery of the altercation.  He appeared to be supervising the activities of the other five men.  He was seen giving hand signals to others and he monitored the door.  He displayed an air of control.
[15]	A short time later, Robert Mahoney got up off the ground and assisted his brother by grabbing Ryan around the neck.  Ryan, Robert Mahoney and Warren Mahoney all went to ground.  Moments later, the appellant Knight assisted Ryan by getting hold of a metal barstool with both hands and placing it on or near Robert Mahoney’s head while he was still on the ground.  Robert Mahoney remained lying on the ground for most of the violence that followed.
[16]	Robert Mahoney was effectively incapable of defending himself when the appellant Knight placed the barstool on his head or upper body region.  Just before the incident with the barstool occurred, Robert Mahoney had been rolling around on the ground wrestling another person.  The appellant Knight was looking over Robert Mahoney and then he went around a little table, got hold of the barstool and placed it on his upper body or head area.  
The incident showed the appellant Knight actively assisting in the attack upon Robert Mahoney.
[17]	Ryan got on top of Warren Mahoney while Warren Mahoney was on the ground and punched him repeatedly.  Blyss then went to attack Robert Mahoney who put his feet in the air to ward him off.  Ryan kicked Warren Mahoney while Warren Mahoney was on the ground.  Blyss again went to attack Robert Mahoney who had just started to rise off the ground.  Robert Mahoney went to ground again, but Blyss did not physically attack him.  Five seconds later, Ryan kicked Warren Mahoney again and Blyss went to the door nearest to where the violence was occurring.
[18]	The appellant Cassidy picked up a barstool and threw it in the direction of Warren Mahoney and a short time later, he kicked Robert Mahoney in the head while Robert Mahoney remained lying on the ground.  Both of these assaults were shown on the CCTV footage.  There was also evidence from a police officer, Robert Smith, that the barstool connected with the face of Warren Mahoney whom he described as the younger brother.
[19]	At about 9:11 pm, all six men started to leave the hotel.  Robert Mahoney was still on the ground and Warren Mahoney went to assist him.  When he did so, the appellant Knight kicked a table over hitting Warren Mahoney and knocking him down.  The appellant Knight did not engage in defensive conduct when he kicked the table into Warren Mahoney.
[20]	The CCTV footage showed that the appellant Knight kicked the table when he saw Warren Mahoney was looking down at his brother who was on the ground.  He kicked the table when Warren Mahoney was in a vulnerable position.  The CCTV footage negated any suggestion that the appellant Knight was acting in self-defence and was fearful of what may happen to him.  Warren Mahoney was looking down to assist his brother when he was struck by the table which the appellant Knight had kicked.  The appellant Knight was armed with a hammer and he was some distance away when he kicked the table.  He was going towards the door of the public bar and he had ample opportunity to leave the premises.
[21]	The fight was not consensual.  The Crown prosecutor told the jury they could infer the absence of consent by the nature of the assaults and the circumstances in which they occurred.  What occurred was a full-scale surprise attack committed on two men in a public bar by six other men.  It was important to remember that a walk through was conducted before the attack upon the Mahoney brothers occurred.  The purpose of the three men walking through the public bar was to facilitate the surprise attack.
[22]	The Crown essentially maintained that it could be inferred from the following facts that both the appellants engaged in the common criminal purpose of assaulting the Mahoney brothers.  The appellant Cassidy had a strong motive for engaging in retaliatory conduct against the Mahoney brothers.  All of the six men who went into the public bar and who were involved in the fight with the Mahoney brothers knew each other.  The second fight occurred soon after the first fight.  The appellant Knight and Messrs Ryan and Pullman conducted a walk through.  The men entered the public bar from opposite ends of the public bar and roughly at the same time.  The appellant Knight went into the public bar armed with a hammer.  All of the six men participated in the fight with the Mahoney brothers and they actively assisted and supported each other.  All six men left the public bar at the same time. 
[23]	Counsel for the Crown told the jury that as to the charges of aggravated assault there was no issue that harm occurred.  There was no issue about the nature of the injuries that were sustained by the Mahoney brothers.
[24]	If both the appellants were engaged in a common criminal purpose, then the law is that both of the appellants were criminally responsible for the harm suffered by the Mahoney brothers.  It mattered not who struck the blow or blows which caused the harm.  Where two or more persons are engaged in a common criminal purpose, each is responsible for the acts of the other or others in carrying out that purpose.
[25]	Alternatively, the Crown maintained that if the jury were not satisfied that the appellants and the other four men had engaged in a common criminal purpose, the evidence clearly established that each of the appellants had committed common assaults.  The appellant Cassidy placed Robert Mahoney in a headlock.  The appellant Knight placed a stool on Robert Mahoney and he kicked a table into Warren Mahoney.  The Crown maintained that the evidence established that neither of the appellants was engaging in defensive conduct when they committed these common assaults.  
The defence case of the appellant Cassidy
[26]	In summary, the defence case of the appellant Cassidy at his trial was as follows.  There was no common purpose nor did the appellant Cassidy assist anyone else to assault the Mahoney brothers.  A fight spontaneously erupted when the appellant Cassidy mistakenly thought Robert Mahoney was reaching for a weapon from behind the bar.  There was a reasonable possibility that the Mahoney brothers consented to having a fight in the public bar.  The appellant Cassidy was engaging in defensive conduct when he pushed Robert Mahoney down the bar in the public bar.  After pushing Robert Mahoney down the bar, the appellant Cassidy was tackled by Steven Johnson, who was a patron of the hotel.  He hit his head on a table and fell to the ground.  He eventually got up and after that, the appellant Cassidy was just milling around in the public bar.  He did not kick Robert Mahoney in the face.  He kicked a man dressed in a blue shirt, who had intervened, in the leg.  He did not throw the barstool at Warren Mahoney.  He threw the barstool out of his way as he was leaving the hotel.  Further, there was a reasonable possibility that the harm suffered by the Mahoney brothers was caused by the actions of others not the actions of the appellant Cassidy.
[27]	Both appellants gave evidence that there was no common purpose.  There was no plan and no aiding and abetting.  After the first incident, the appellant Cassidy went home with the takeaway meals he had purchased.  He was injured and he was bleeding.  When he arrived home, Padden, who is the appellant Cassidy’s brother, and Blyss were there.  After he returned home, the appellant Cassidy could not find his wallet and he formed the belief that he had left his wallet at the hotel.  He went back to the hotel to find his wallet and to get his car.  Padden and Blyss went with him for support because he had received a beating when he went to the hotel to collect the takeaway meals.
[28]	The appellant Knight’s evidence was that he, Pullman and Ryan did not engage in any reconnaissance.  They went into the hotel to look for the appellant Cassidy because his car was not at home and they were going to his home for dinner.  As they did not see the appellant Cassidy at the hotel, they drove back to his home.  However, as they turned in the street where the appellant Cassidy lived, they saw the appellant Cassidy in another motor vehicle and they followed him back to the hotel.  By the time they re-entered the hotel, a fight had already started.
[29]	Counsel for the appellant Cassidy told the jury that the circumstances in which the second incident occurred are consistent with there being no common purpose or plan.  The appellant Cassidy did, in fact, purchase takeaway meals.  The appellant Knight, Pullman and Ryan did not walk straight to the public bar when they first went into the hotel.  They went through the bistro bar of the hotel.  The CCTV footage shows them looking around.  This is consistent with them looking for the appellant Cassidy and their takeaway meals.  The appellants and the other four men did not storm into the hotel together.
[30]	The second incident started when the appellant Cassidy, Blyss and Padden walked into the public bar.  After they entered the public bar, words were exchanged between the appellant Cassidy and Robert Mahoney and a fight ensued.  The men who are said to have conducted the reconnaissance mission were not present when the fight started.  The appellant Knight, Pullman and Ryan walked into the public bar 12 seconds after the appellant Cassidy exchanged words with Robert Mahoney.  They walked in on a fight.  Such a delay was inconsistent with any plan to storm the hotel and attack the Mahoney brothers.  Ryan walked into the hotel with his sunglasses on his head and the appellant Knight walked into the hotel with a cigarette dangling from his mouth.  The appellant Knight heard something going on before he walked into the public bar so he grabbed a hammer for his protection.  He did not storm into the public bar like a Viking wielding a battleaxe.
[31]	Counsel for the appellant Cassidy told the jury that if the Crown has not proven that there was a common purpose then the appellant Cassidy could not be held responsible for anything any of the others did in the hotel.  The appellant Cassidy could only be judged on what he did and not what anyone else did.  Further, it was necessary to consider the evidence against each appellant separately.  Before the appellant Cassidy could be found guilty of assaulting the Mahoney brothers, the prosecution must prove beyond reasonable doubt that the Mahoney brothers were not consenting to a brawl.  A voluntary brawl in a public bar is not an assault.  There was evidence from which it could be inferred that the Mahoney brothers consented to taking part in a brawl.
[32]	Counsel for the appellant Cassidy told the members of the jury that they may infer Robert Mahoney was consenting to a brawl from the facts that he beckoned to his brother and said, “It’s on”, and then took out his false teeth and put them safely behind the bar.  He submitted that the fact that Warren Mahoney rushed into assist his brother constituted some evidence that he, too, wanted to get into a fight.  The Mahoney brothers were spoiling for a fight when the first incident ended and they consented to a fight when the appellant Cassidy returned to the hotel.  The Mahoney brothers did not give evidence that they did not consent to a brawl.
[33]	In addition, counsel for the appellant Cassidy told the jury that the prosecution must prove that the appellant Cassidy was not engaging in defensive conduct.  The reason the appellant Cassidy attacked Robert Mahoney on the second occasion was that he thought Robert Mahoney was reaching over the bar to get a bottle to use against him.  So he charged him and pushed him along the bar.  The jury were entitled to think that because the first incident was a serious incident, it was reasonable for the appellant Cassidy to believe that he had no option but to charge Robert Mahoney.  It was apparent from the first incident that both of the Mahoney brothers were in an aggressive mood that night.
[34]	The appellant Cassidy gave evidence that when he went into the public bar on the second occasion, he did not expect to see Robert Mahoney.  His experience of security in hotels told him that if there had been a fight all protagonists are requested to leave the bar.  However, when he saw Robert Mahoney he yelled out to him, “I want to talk to you, Bob, outside”.  After he called out to Robert Mahoney, Robert Mahoney went towards Warren Mahoney who was just outside the southern door to the public bar.  Robert Mahoney yelled out to his brother, “It’s on”.  He then raced towards the bar and reached over it.  The appellant Cassidy thought he was going for a bottle.  The appellant Cassidy then charged Robert Mahoney and pushed him along the bar.
[35]	When the appellant Cassidy pushed Robert Mahoney, it was submitted that he was engaging in defensive conduct.  Given what had occurred earlier and his belief that Robert Mahoney was going for a bottle, it was understandable that he though he had no option but to charge Robert Mahoney and stop him from grabbing something such as a bottle which he could use as a weapon.
[36]	Counsel for the appellant Cassidy told the jury that a person acts in self-defence if a person believes that the conduct he engages in is necessary to defend himself and the conduct is a reasonable response in the circumstances, as he perceives them to be.  In his address to the jury, counsel said if the appellant Cassidy believed that Robert Mahoney was reaching behind the bar for a bottle, they might think that his conduct of charging at him and pushing him along the bar was a reasonable response to the perceived threat.  In such circumstances, the appellant Cassidy would not be guilty of assaulting Robert Mahoney.
[37]	The appellant Cassidy also maintained that he did not kick Robert Mahoney while he was on the ground.  What occurred was that one of the patrons of the hotel, a man in a blue shirt, tried to intervene and was pushing him and the appellant Cassidy reacted by kicking the man in the leg.  The footage of the CCTV shows that one of the legs of the man wearing the blue shirt went backwards.
[38]	Counsel for the appellant Cassidy told the jury that the appellant Cassidy had nothing to do with Warren Mahoney during the second incident in the public bar.  As to the specific allegation that he threw a barstool at Warren Mahoney, his counsel told the jury that the appellant Cassidy’s evidence was that at some point he tried to make his way to the door to leave the hotel.  There were tables and stools everywhere as a result of the altercation.  To make his way to the entrance, the appellant Cassidy picked up a stool that was in his way and threw it aside.  Just before he picked up the stool, he was challenged by a man in a blue shirt.  The CCTV shows that as he threw the stool aside, he appears to be concentrating on the man wearing the blue shirt.  He was not looking in Warren Mahoney’s direction.  The footage of the CCTV does not show the stool hitting anybody.  The appellant Cassidy threw the barstool to get it out of his way.  If it came anywhere near Warren Mahoney, or hit Warren Mahoney, it did so unintentionally.
[39]	As to the harm sustained by Robert Mahoney, there was a reasonable possibility that he suffered his injuries as a result of falling face first onto the ground.  At some point after he had been forced to the ground, Robert Mahoney got up.  He did not appear to be injured.  He and Warren Mahoney then had a fight with Ryan.  At some stage, all three of them fell to the ground, knocking over a barstool.  Robert Mahoney rolled over the other two men and crashed face first into the ground.
The defence case of the appellant Knight
[40]	As to the charge of going armed in public, the appellant Knight conceded that he did take the hammer to the public bar.  However, he took it into the public bar for his own protection.  He could hear what was going on when he was about 50 metres away in the car park before he entered the hotel.  The hammer was already in his car.
[41]	The appellant Knight did not intend to cause fear by taking the hammer into the public bar nor did he foresee the causing of fear as a possible consequence of his conduct.  The appellant Knight did not come into the public bar brandishing it.  He kept his distance.  Nowhere on the CCTV footage could the jury see him raising the hammer.  He did not brandish the hammer at anyone.  He consistently had his hands down.  At all times, he was being surreptitious.  He was being secretive.  He was hiding the hammer.  He did not brandish the hammer and he did not use it.  He denied that he intended to cause fear by his possession of the hammer.  What the witness, Erin Hall, said about the hammer was completely wrong.  Further, she was not a person of reasonable firmness and courage.
[42]	Counsel for the appellant Knight said that the only difference between the Crown and the defence was whether the appellant Knight intended to cause fear by carrying the hammer.  He said that was the only issue that the jury needed to consider.
[43]	As to the two counts of assault, there was no common purpose.  There was a prior arrangement for the appellant Knight and others to go to the appellant Cassidy’s home for dinner.  The appellant Knight meant to go to the appellant Cassidy’s home.  It was submitted that there was nothing implausible about going to a friend’s place, finding him out and going to the local pub where it was anticipated he would be purchasing the takeaway meals.  The appellant Cassidy’s car was at the hotel.  The appellant Knight walked into the bistro bar first rather than the public bar.
[44]	As the appellant Cassidy was not in the hotel, the appellant Knight returned to the appellant Cassidy’s home where he saw him getting into another car and the appellant Knight then followed him back to the hotel.  The appellant Knight was not in the vicinity of the fight when it started.
[45]	The appellant Knight did not supervise the fight.  He cannot have been the supervisor because he arrived 20 seconds late.  He came in with a cigarette in his mouth and all of the action was at the other end of the public bar.  He did not rush down to the end where the action was taking place.  He stayed at the other end of the public bar for most of the time.  There was nothing to indicate that he knew who Warren Mahoney was or, indeed, if he was friend or foe.
[46]	It was submitted that the Mahoney brothers consented to having a fight.  Robert Mahoney took his teeth out.  The only reason he did this was because he had decided to have a fight.  Both the Mahoney brothers took on Ryan and they did not give evidence that they did not consent to having a fight.  There was no adequate explanation for the Mahoney brother’s loss of memory.
[47]	The appellant Knight’s counsel submitted that the Crown case against the appellant Knight, based on aiding and abetting, was twofold.  First, the appellant Knight kicked over a table which struck Warren Mahoney in the chest.  Secondly, the Crown says that the appellant Knight placed a chair on Robert Mahoney’s head.  The defence case was the appellant Knight did not assist at all.
[48]	The appellant Knight conceded that he kicked over a table before he left the public bar.  Counsel for the appellant Knight told the jury that the table hit Warren Mahoney in the chest.  The appellant Knight maintained that he kicked over the table because he felt threatened by Warren Mahoney.  After he kicked over the table, he left the public bar.  He was engaging in defensive conduct.  During the course of the second incident, he saw Robert Mahoney and Warren Mahoney take on Ryan.  Robert Mahoney came around behind Ryan and for a few fleeting seconds Warren Mahoney was going like a threshing machine while he was punching Ryan.  Warren Mahoney is a man who can handle himself.
[49]	He denied that he placed a metal stool on Robert Mahoney’s head.  The stool was pushed over earlier in the evening by a man called Rhino, who was grappling with Pullman.  At one point, as the appellant Knight was moving towards a man called Abdul, he went around a table.  As he did so, he continued to look at Abdul then he suddenly tripped on the stool.  The appellant Knight’s counsel submitted that on the CCTV footage the jury could see the appellant Knight’s head duck down when this occurs.  He ducked because he tripped on the stool.  After he tripped, he picked up the stool and righted it.  Then a second later, Padden knocked over the same stool.  It was submitted that there is a difference between deliberately placing something on someone’s head and picking it up and righting it after you have tripped over it.
[50]	It was submitted that putting aside the two actions that the Crown states it relies on, it is apparent that the appellant Knight did not do anything else.  He did not assist in any other way.  He turned up late and he avoided others coming at him.
The issues at the trial of the appellants
[51]	The principal issues at the trial of the appellants’ were as follows.
	Did the Crown prove that the appellant Knight intended to cause fear by carrying the hammer, or that he foresaw that a possible consequence of his conduct was that he may cause fear to a person of reasonable firmness and courage?
	Did the Crown prove that the appellant Knight was not engaging in defensive conduct when he was carrying the hammer?

Did the Crown prove that the appellants and the four other men acted in concert in order to achieve a common purpose of bashing the Mahoney brothers?
Did the Crown prove that the appellant Knight, Shannon Ryan and Ben Pullman conducted a reconnaissance walk through of the public bar of the Airport Hotel in order to determine that the Mahoney brothers were still in the public bar?
	Was there a reasonable possibility that the fight erupted spontaneously after the appellant Cassidy met up with Robert Mahoney on the second occasion that the appellant Cassidy went into the hotel?
	Did the Crown prove that the appellant Cassidy actively participated in the common purpose by grabbing Robert Mahoney in a headlock, throwing a stool at Warren Mahoney and kicking Robert Mahoney in the head?
Did the Crown prove that the appellant Knight actively participated in the common purpose by supervising the other five men, placing a stool on Robert Mahoney and kicking a table into Warren Mahoney?
Did the Crown prove that neither Robert Mahoney nor Warren Mahoney consented to a fight?
	Did the Crown prove that the appellant Cassidy was not engaging in defensive conduct when he went into the hotel on the second occasion and grabbed Robert Mahoney and put him in a headlock?
	Did the Crown prove that the appellant Knight was not engaging in defensive conduct when he kicked the table which struck Warren Mahoney?
The arguments of counsel on the appeal
[52]	It is convenient to deal with the submissions of Mrs Shaw QC, counsel for the appellant Cassidy, first.  Mr Rowbottam adopted those arguments in relation to the appellant Knight.  Mr Rowbottam also developed some other submissions which related solely to the appellant Knight.  They will be dealt with separately.
Grounds 1 and 2
[53]	The first two grounds of appeal are:
	The trial miscarried due to the failure of the learned trial judge to discharge the jury after directing the jury to acquit the three of the six accused.

The trial miscarried thereafter because the trial proceeded on the basis that the three persons acquitted were still principals, or persons in respect of whom the appellants could be convicted via the doctrines of common purpose and/or aid and abet.
[54]	As noted earlier, originally there were six persons jointly charged on counts 2 and 3 on the indictment which are the counts of assaulting Warren Mahoney and Robert Mahoney with the circumstance of aggravation that they suffered harm.  The accused Padden did not appear at the trial and a warrant was issued for his arrest.  Each of the remaining five accused was separately represented by counsel.  After the Crown case had opened, the Crown called its first witness, Detective Windebank, and, through him, proved a copy of security footage taken from the Airport Hotel’s CCTV system where the offences allegedly occurred.  This footage was shown to the jury.  The Crown prosecutor, Mr Thomas, then closed the Crown case against Blyss, Pullman and Ryan.  After that, counsel for Blyss, Pullman and Ryan sought a directed verdict of not guilty because the Crown could not prove the identity of these accused.  The application for verdicts by direction by the learned trial Judge was supported by the Crown.  His Honour gave the jury a directed verdict in relation to each of those accused and verdicts of not guilty were entered in favour of Blyss, Pullman and Ryan.  
[55]	Because it was clear to all concerned that the Crown intended to proceed against the appellants on the basis that the appellants and four other men had formed the common intention to assault the Mahoney brothers in the bar of the Hotel and in fact did so, the learned trial Judge asked counsel what the jury should be told about why the Judge was directing the jury’s verdict as to the charges against Blyss, Pullman and Ryan.  Counsel for the appellant Cassidy suggested that his Honour should simply tell the jury, “The prosecution had conceded that there is not enough evidence and, therefore, I direct to you to acquit the others”.  Counsel for the appellant Knight suggested that his Honour should tell the jury that, “A legal matter has arisen in relation to the evidence [about] these three men and consequently the direction”.  In effect, counsel for the appellants at the trial submitted that the jury should be told as little as possible.  His Honour then directed the jury that he had formed the view that as a matter of law there was no evidence available to the Crown which could enable the jury to find that Blyss, Pullman and Ryan were at the scene on that night.  He had ruled that there was no evidence capable of supporting a verdict against them and that therefore they should enter verdicts of not guilty.  Verdicts of not guilty were then taken from the jury and Blyss, Pullman and Ryan were discharged.
[56]	It was submitted by counsel for the appellants that the learned trial Judge should then have discharged the jury (ground 1).  However, at no stage during the trial, was an application made on behalf of either of the appellants to discharge the jury.
[57]	It is difficult to see how discharging the jury and starting another trial with a different jury would have made the slightest difference to either the case for the Crown or the case for the appellants.  Both of the appellants made admissions to being present in the public bar and about the clothing that they were wearing while they were in the public bar.  Both appellants gave evidence during the trial that the persons who had been acquitted by direction were present in the public bar and involved in the assaults.  So far as the Crown case was concerned, any other trial would have proceeded on the same factual basis, the only difference being that the other three alleged participants may not have been identified.  This was in fact how the Crown case proceeded at trial.  In our opinion, there is no substance to ground 1 and it should be dismissed.
[58]	As to the second ground of appeal, it is difficult to see how there could be any exception based on the doctrine of common purpose or of aiding and abetting.  The old rule that prevented an offender from being found guilty of conspiracy to commit a felony where an alleged co-conspirator was acquitted in the same trial applied only where there were only two alleged conspirators. DPP v Shannon [1975] AC 717.  It is now well established that an accessory may be found liable in circumstances where the perpetrator is excused from criminal responsibility or acquitted in the same trial.  A conviction may stand provided it is not inconsistent with the acquittal of the other person or persons. R v Darby (1982) 148 CLR 668.  In the present case there were not only more than two persons jointly tried, there was no such inconsistency.  The case against Blyss, Pullman and Ryan was closed before the case against the appellants was closed.  The verdicts of the jury were not entered at the same time.  The Crown case went to the jury on the basis that the three persons who had been acquitted were acquitted because the Crown could not identify them.  Subsequently, when the defendants gave evidence, they did become identified.  No issue estoppel arose as a result of the directed acquittal of Blyss, Pullman and Ryan. 
Ground 3
[59]	Ground 3 alleges that the trial miscarried because “without any proper particulars, the verdicts of the jury were duplicitous”.  The nub of this submission was that the learned trial Judge left three avenues open to the jury for finding each of the appellants criminally responsible.  The first avenue was that each of the appellants committed assaults which related in harm being suffered by Robert Mahoney and Warren Mahoney.  The second avenue was that of common purpose.  The third avenue was that of aid and abet.
[60]	Counsel for the appellant Cassidy, Mrs Shaw QC, submitted that for the first avenue, that of an individual assault, to be properly left to the jury, the relevant assaults and the harm sustained by each victim needed to be specified with appropriate particularity and the jury should have been taken to the evidence which related to each assault.  Likewise, as to the third avenue of criminal responsibility, both the principal offender and the particular assault and harm needed to be specified.  Further, the jury should have been directed that they all needed to be in unanimous agreement about the particular avenue of criminal responsibility before each appellant could be found guilty.  
[61]	Thus, it was put by the appellants, there had been a miscarriage of justice because the resulting verdicts were potentially founded on any number or combination of factual scenarios raising the probability of duplicitous verdicts since not all jurors may have found the appellants guilty on the same factual scenario.  Neither the appellants nor the Court could now determine the factual basis upon which the jury arrived at its verdicts of guilty.
[62]	In making this submission, Mrs Shaw QC for the appellant Cassidy relied on pars 3.2 and 3.3 of the aide memoire, which read as follows.
3.2	The Crown case against each accused is either the accused committed the offence by doing an act that constituted an aggravated unlawful assault against Warren Mahoney (count 2) or Robert Mahoney (count 3) or, without doing an act that constituted aggravated unlawful assault, the accused committed the offence because he acted together with another who caused the aggravated unlawful assault and committed the offence.  When an offence is committed by persons acting together it is called acting with “common purpose” or “aiding and abetting”.
	In relation to each of counts 2 and 3 you should consider whether the individual accused committed the offence by himself doing the act that constituted an aggravated unlawful assault and, separately, whether he did so by acting with common purpose or by aiding and abetting another.

[63]	The appellants submitted that this gave rise to problems of duplicity in the verdict and difficulties with the direction in relation to causation of the harm suffered by Warren Mahoney and Robert Mahoney:
	The alleged circumstance of aggravation in relation to each of counts 2 and 3 was that the victim suffered harm, and the learned trial Judge told the jury they would not have a difficulty with that because there was no dispute that the injuries suffered by the victims were caused “as a result of the events of the night”.

However, in relation to the “alternative route” to a guilty verdict identified by the appellants, the appellants submitted that this direction ignored a real problem with causation.  Put simply, there was no evidence linking any particular injuries suffered by either Warren Mahoney or Robert Warren Mahoney to any act performed by either accused that constituted an unlawful assault.
Mrs Shaw QC submitted that, given the directions contained in the aide memoire leaving this alternative route to a finding of guilt on the charges of aggravated assault in counts 2 and 3, there is no way of knowing whether the jury found the accused guilty as a result of common purpose or as a result of doing an act that constituted an aggravated unlawful assault or whether some found on one basis and some on another.
Furthermore, if the basis of the guilty verdict was that the accused did an act that constituted an aggravated unlawful assault, then that was tainted by the lack of evidence that any act by the accused caused the harm.
[64]	This submission misapprehends the basis upon which the Crown put its case against each of the appellants and the way the learned trial Judge summed up the case to the jury.  When one reads the summing up as a whole, particularly in the light of the way the case was run by the prosecution, it is clear that the trial judge did not in fact leave three avenues of finding each of the appellants criminally responsible to the jury.
[65]	At AB 410, the learned trial Judge told the jury that common purpose “really is the one relied on in these proceedings”.  He continued:
[The Crown] says they were there pursuant to a common purpose that the five of them agreed to assault the Mahoney brothers.  They went in with that purpose and they are all individually responsible for what took place when they were in there.
There is another basis and that is aiding and abetting and I will run through that quickly although I note that really is not relied upon by the Crown to the same extent.
[66]	The learned trial Judge identified only those two bases upon which the Crown relied for finding that the appellants were responsible for what took place during the entire two minute composite assault – common purpose as the result of pre-concert or (to a lesser extent) all of the six men, including the appellants, aiding and abetting each other in the attack upon the Mahoney brothers.  The understanding to engage in a common criminal purpose need not be express and it need not have been committed at any time before the crime is committed.  The circumstances in which two or more persons are participating together in the commission of a particular crime may themselves establish an unspoken understanding amounting to an agreement formed between them then and there to commit a crime.
[67]	After explaining the elements of “aiding and abetting”, the learned trial Judge reiterated:
Now as I have said to you, the Crown case does not rely primarily upon that proposition, but leaves it to you to consider.  The Crown case is that they agreed before they went into the hotel and they acted pursuant to a common purpose.
[68]	Later, introducing the topic of injuries, the learned trial Judge said:
I want you when we are talking about this [ie the injuries to Warren Mahoney and Robert Mahoney] to bear in mind what we have already said about common purpose because that underlies the crown case.
[69]	He then went onto deal with other issues.  He concluded his directions in relation to counts 2 and 3 as follows:
Then finally if you return a verdict of guilty in relation to either Mr Knight or Mr Cassidy or both of them you will be asked this question and you will answer yes or no to it. ‘Are you satisfied beyond reasonable doubt that Warren Mahoney suffered harm?’  You will have no difficulty with that because it is an admitted fact that both defence counsel have admitted that Warren Mahoney and similarly Mr Bob Mahoney suffered harm as a result of the events of the night.
[70]	The learned trial Judge went on to introduce his direction in relation to the alternative counts as simple assault as follows:
If you could go to page 9, counts 2 and 3, deal with the overall attack upon Warren Mahoney and the overall attack upon Mr Bob Mahoney.  If you find either or both accused or one accused not guilty of those offences, then and only then will you look at these alternative counts [emphasis added].
[71]	The learned trial Judge made it clear that counts 2 and 3 dealt only with the overall attack and the references to “doing an act that constituted aggravated unlawful assault” in pars 3.2 and 3.3 of the aide memoire must be understood in that context.
[72]	The aide memoire on the alternative counts deals with specific acts amounting to assault which are alleged against each appellant and this was explained in the learned trial Judge’s directions.
[73]	On a fair view of the summing up as a whole, the learned trial Judge told the jury that the Crown’s primary case was common purpose pursuant to a prior arrangement and if they found that in relation to either accused, then that accused was responsible for what occurred during the overall attack upon the Mahoney brothers and there was no difficulty with causation in relation to the aggravating circumstance of harm because there was no dispute that the injuries in question were caused by “the events of the night”.  However, if they were not satisfied of common purpose, they should consider whether each accused was guilty of committing a common assault by reference to the particularised acts – with no reference to the aggravating factor of causing harm.
[74]	Section 310(1) of the Criminal Code provides:
In an indictment against a person for an assault the accused person may be charged and proceeded against notwithstanding that such assault is alleged to be constituted by a number of assaults provided they were committed on the same person in the prosecution of a single purpose or at about the same time.
[75]	In these circumstances, it was not necessary to identify with more particularity than was in fact done by the learned trial Judge, the evidence indicating who assaulted whom, particularly as the Crown case rested upon common purpose.  The learned trial Judge and counsel in their addresses specifically referred the jury to the evidence upon which the Crown relied showing the extent of each appellant’s participation in the assaults and the evidence showing the participation of the others who were on the Crown case liable under the pre-concert common purpose doctrine or as aiders and abettors engaged in a common purpose.  No objection was taken by either counsel at the trial that his Honour’s charge to the jury was inadequate in any way.  Accordingly, there is no problem of “duplicity” with the verdicts and the problem of causation identified by the appellants does not arise.  In our opinion, there is no substance to this ground.
[76]	During her submissions, Mrs Shaw QC referred the Court to the cases of Hoessinger v The Queen (1992) 62 A Crim R 146. and to McKinnon v The Queen. [2004] NTCCA 8.
[77]	Duplicity arises whenever a count in the indictment contains an allegation of more than one offence.  That is not the case here.  Hoessinger was really a case of latent ambiguity where the unlawful assault upon the victim (which was alleged as the “act” for the purposes of a charge under s 154 of the Criminal Code) was not identified.  In that case, it was not necessary for the Crown to prove an assault, only a physical act which caused serious danger in circumstances attracting objective foreseeability.  In that case, the Crown never specified the act or series of acts which it alleged the accused committed which caused serious danger to the life of the victim and there were potentially more than one.  We do not think that case is particularly helpful.  
[78]	McKinnon’s case did involve a charge of unlawful assault.  In that particular case, the alleged assault took place over a period of approximately 15 to 20 minutes and involved a number of distinct applications of force to the victim, Mr Wells.  The learned Chief Justice observed at par [61] of his judgment that, in contrast to a straight forward case where for example the Crown relies upon a few punches thrown within a short space of time as the basis of an assault, the applications of force by the appellant to the victim over such a period of time involved different legal considerations at different stages of the incident.  His Honour gave as examples the legal principles governing the power to affect an arrest where directly relevant to the force applied for the purpose of affecting an arrest of the victim.  His Honour said:
For example, the legal principles governing the power to affect an arrest were directly relevant to the force applied for the purposes of affecting ‘the arrest’ of Mr Wells.  At the latest the arrest was completed when Mr Wells was handcuffed thereafter, s 441 was of no relevance.  In addition, the principles of justification embodied in s 27(a) were relevant to the ‘arrest’ of Mr Wells.  Those principles found in s 27(b) were only of relevance if the jury was of the view that it was reasonably possible that Mr Wells had been lawfully arrested.  Section 27(c) applied throughout the events.
The interaction between the legal principles and the facts at various stages of the incident require that the trial Judge provide assistance to the jury in applying the law to the facts at the different stages.
[79]	His Honour concluded that despite s 310(1) of the Criminal Code, there was “considerable force in the view that this is a case in which there was such a latent ambiguity that the appellant was deprived of a fair trial”.
[80]	This is to be contrasted with the facts of this case where the assaults took place in a hotel over a very short period of time.  The whole episode was over and done with in a period of approximately two and a half minutes.
The trial miscarried and the appellant did not receive a trial according to law
[81]	We have not been able to identify any separate ground of appeal which covers this complaint.  It appears to be an elaboration upon grounds 1, 2 and 3 (and possibly some other grounds as well).
[82]	The first complaint is that the learned trial Judge failed to properly direct the jury as to the prosecution evidence potentially available in respect of the separate cases against the appellant Cassidy on the one hand and the appellant Knight on the other.
[83]	As noted before, the Crown case was one of common purpose.  In respect of the principal assaults which were alleged in the indictment, those counts each carried the circumstance of aggravation of causing harm.  The learned trial Judge left as alternatives counts of common assault where causing harm was not alleged.
[84]	In our opinion, the learned trial Judge properly directed the jury about the prosecution evidence available in respect of both appellants in relation to common purpose and he specifically directed the jury about the evidence potentially available in respect of the alleged alternative assaults committed by each appellant.  He also directed the jury as to the evidence about the extent to which each of the appellants participated in the overall attack upon the Mahoney brothers.  
[85]	Next, it was put that the learned trial Judge failed to identify for the jury what evidence was admissible against the appellant Cassidy as distinct from the appellant Knight which supported the commission of either or both of the offences by one or more of the participants alleged to have been involved.  It is difficult to understand this submission.  No challenge to admissibility of this kind was made by trial counsel and we are unable to see any basis for it.  When dealing with the separate assaults on the alternative counts, there was no suggestion that the evidence of what the appellant Cassidy was doing was relevant to the alternative charges of common assault brought against the appellant Knight or vice versa.
Ground 4 – the learned trial Judge erred in his directions in relation to the law relating to common purpose and aiding and abetting
[86]	This was dealt with in Mrs Shaw QC’s written submissions where she referred to a passage in the summing up where his Honour said, “Now when an offence is committed by people acting together it is called ‘acting with a common purpose’”.  However, this comment is taken totally out of context.  What his Honour in fact said was:
Now when an offence is committed by people acting together it is called ‘acting with a common purpose’ or ‘aiding and abetting’ and I will talk to you about that in a moment.
[87]	His Honour then gave an unexceptional direction as to the meaning of the concept of common purpose and also the meaning of aiding and abetting and the respective cases of both the Crown and the accused.  
[88]	So far as common purpose is concerned, his Honour specifically directed the jury to the evidence which the Crown relied upon in order for them to draw an inference that there was a common purpose to assault the two Mahoneys.  In the case of the appellant Knight, his Honour said this:
If you take the case of Mr Knight who nobody suggests was part of the initial assaults upon Warren Mahoney or Robert Mahoney, although there is a suggestion that he was involved later on, but taking those initial assaults, if you find that he knew what was going to take place, knew that there was to be an assault or alternatively foresaw that there was likely to be an assault and he encouraged that by standing by, directing traffic as Mr Thomas would say to you, or by holding the weapon, that is the hammer, in a manner that made it clear to others that they should not interfere, then he would be aiding and abetting.  Now as I said to you, the Crown case does not rely primarily upon that proposition, but leaves it to you to consider.  The Crown case is that they agreed before they went into the hotel and they acted pursuant to a common purpose.
[89]	Admittedly, there was no direct evidence of common purpose.  It was a matter of inference to be drawn from all of the circumstances.  Complaint was made by Mrs Shaw QC that because proof was a matter of inference, the learned trial Judge needed to give a circumstantial evidence direction.  In fact, his Honour did give the jury a direction about circumstantial evidence when he directed the jury on how inferences could be drawn.  
The learned trial Judge erred in his directions in relation to the onus of proof.
[90]	Two issues were raised by the defence on behalf of the appellants at trial.  First, it was submitted that the fight was consensual.  As to this aspect of the case, the learned trial Judge directed the jury that the burden of proof rested upon the Crown to prove beyond reasonable doubt that the fights were not consensual.  During summing up, the learned trial Judge directed the jury to the evidence relating to whether or not the jury could be satisfied one way or the other as to whether there was a consensual agreement to fight and, if so, what was the nature of that agreement.  Did it, for example, involve an agreement for a “fair fight” or did it go so far as to involve a fight where, as the Crown case put it, the accused and others rushed into the hotel straight up to the individuals concerned and start to punch them.
[91]	His Honour went on to say:
All of this depends upon what you accept and you do not accept from the evidence.  So it really depends upon how you look at it.  The Crown says this was not an agreed fight.  This was a sudden and surprise attack.  It was an ambush, if you wish.  On the other hand, the defence says to you, ‘Well there was an agreement earlier on that they were going to sort it out and when they came back and found themselves in the same location on the very same night, it was sorted out and it was done in a consensual manner’.
You need to determine whether that is an argument that causes you to have any reasonable doubt about what the Crown is putting to you.  So you need to determine that in the light of all the evidence.  I leave the issue with you, although I will say something about it as we go through the evidence in a little while.
But if you do find that that altercation was by consent between the parties, then you will find each individual accused not guilty because it will have been a consensual fight.  But if you find that it was not a consensual fight in terms of what I have put to you, then you will go on to consider the other matters, whether the Crown has established a case beyond reasonable doubt.
[92]	Later on, in his summing up, the learned trial Judge directed the jury as to the way in which they should approach the evidence given by each accused.  His Honour instructed the jury in the normal way that what the accused said in evidence is part of the evidence in the trial and that the jury could treat their evidence like any other piece of evidence.  His Honour instructed them that if the jury decided to reject the evidence of one or other or both of them then in relation to that evidence they must not assume that the contrary is true and that what the jury should do is “put that evidence to one side and to look at the balance of the evidence that the Crown has led to see if the Crown has made out its case beyond reasonable doubt”.  His Honour then went on to say that, if as a result of either accused having given evidence the jury is unsure about any particular fact then “of course you will give the benefit of the doubt to Mr Cassidy and/or Mr Knight because the onus rests upon the Crown, not upon them”.  The learned trial Judge instructed the jury on numerous occasions that the onus of proof rested throughout the trial on the Crown and that the Crown had to prove each and every element of the offence beyond reasonable doubt.  In all the circumstances, we do not think that the jury could have been left in any doubt that the Crown had to prove the absence of consent beyond reasonable doubt.  
[93]	A similar argument was put in relation to self-defence where his Honour said:
If you find that Mr Cassidy was acting in self-defence, that will lead to a finding of not guilty.  Quite separately, you will look at the situation of Mr Knight.  If he was acting in self-defence, then you will find him not guilty.
[94]	However, his Honour on numerous occasions instructed the jury that the Crown was required to negative self-defence beyond reasonable doubt.  At AB Vol 2, page 421, his Honour correctly observed, “If the Crown has not proved beyond reasonable doubt the conduct was not done in self-defence or defence of another you must return a verdict of not guilty”.  His Honour repeated that instruction again shortly after the passage to which exception was taken.  In relation to the appellant Knight, his Honour specifically said in relation to self-defence that the jury would need to look at the video to see “whether the Crown has established beyond reasonable doubt, because of what you see in the video, that this hammer was not used for self-defence”.  His Honour instructed the jury that what he had to say about self-defence in relation to that count also related to all of the other counts and he went on to say in relation to the appellant Knight:
Has the Crown established that Mr Knight did not believe that the conduct was necessary to defend himself or another has the Crown established that the conduct was not a reasonable response in the circumstances as Mr Knight perceived them to be?  So the Crown, and you will see this in 2.3.2 [of the Aide Memoire] the Crown must prove that the defensive conduct is absent.  It is the onus upon the Crown to show that he was not acting in self-defence.  If the Crown has not proved beyond reasonable doubt the conduct was done in self-defence or defence of another, then you must return a verdict of not guilty.  If the Crown has not negatived self-defence then you must find him not guilty and that will be the end of it.
[95]	There are other passages in the learned trial Judge’s summing up to similar effect.  We do not think there could have been any doubt in the jury’s mind that the burden of negativing self-defence was at all times upon the Crown.
[96]	Although it may have been better for the learned trial Judge to have instructed the jury more clearly than he did in the passage to which exception was taken, we do not think that the jury would have been misled considering the summing up taken as a whole.
[97]	We note that no objection was taken by either counsel to the way in which his Honour summed up to the jury on the questions of onus of proof and the standard of proof.
[98]	We would dismiss these grounds of appeal.  
The learned trial Judge failed to put the defence case and to relate the evidence to the issues of the case
[99]	It was submitted that the learned trial Judge erred in failing to direct the jury as to what evidence the jury was entitled to take into account in considering and determining the issues of the case as it concerned each appellant when contrasted with each other in relation to counts 2 and 3.  The submission cannot be sustained.  Apart from anything else, this submission ignores the true issues in the case.
[100]	As to the appellant Knight, the learned trial Judge dealt with the following matters:  his evidence that there was no pre-concert and the reasons why he attended at the hotel; the law and evidence as to intention and self-defence in relation to count 1 on the indictment which was the count of going armed in public; the appellant Knight’s denial that he placed the stool on top of Warren Mahoney; the law about self-defence and the appellant Knight’s evidence about kicking the table towards Warren Mahoney; and the evidence about whether the Mahoney brothers consented to having a fight.  They were all of the principal matters going to his defence.
[101]	As to the appellant Cassidy, the learned trial Judge dealt with the following matters: his evidence that there was no pre-concert and the reasons why he was in the public bar on the second occasion he attended the hotel; the law about self-defence and the evidence about what happened when the appellant Cassidy first entered the public bar on the second occasion and placed Robert Mahoney in a headlock; the appellant Cassidy’s denials about kicking Robert Mahoney and his denials about throwing a stool at Warren Mahoney; and the evidence about whether the Mahoney brothers consented to having a fight.  They were all of the principal matters going to his defence.
[102]	The difficulty more generally with this submission is that the Crown case was one of common purpose.  It was only in the event that the Crown failed to either prove common purpose or that the accused aided and abetted each other that the separate assaults needed to be identified and the evidence relating to each of those assaults and the defences relating to them dealt with.
[103]	So far as the appellant Cassidy was concerned, his case was that there never any common purpose and that he acted initially entirely in self-defence.  The learned trial Judge made it perfectly clear in his summing up that that was the case that was being put by the appellant Cassidy and he correctly drew the jury’s attention to the relevant evidence which went to those issues.  Similarly, the appellant Knight’s case was that there was no common purpose involved and that the only time he became involved was when he himself felt threatened.  Again, the relevant evidence concerning that was explained to the jury, the jury’s attention was drawn to it and the jury were properly instructed in relation to those issues.  It is difficult to know what else the learned trial Judge could be expected to have done.
Failure to warn the jury about the CCTV evidence
[104]	It was submitted that the learned trial Judge erred in failing to warn the jury of the dangers of convicting solely on the principal evidence, which was the CCTV footage, in circumstances where it failed to cover the entire area of the alleged crime scene throughout the entire time and appeared not to be in true time.
[105]	It was perfectly obvious that the CCTV footage did not capture everything because it was not in fact in true time.  The learned trial Judge reminded the jury that there was some question about the timing of the CCTV footage and the learned trial Judge reminded the jury of Mr Rowbottam’s submissions in relation to it.  His Honour said to the jury:
One of the things he [Mr Rowbottam] said was that in some places you can possibly see people moving more quickly – he used the Charlie Chaplin example – and some moving slowly.  If he was right about that when you look at it, bear that in mind when determining what response was appropriate or in appropriate to things that were happening.  Were they happening much quicker than we are led to believe by the first viewing?  Or were they happening much slower?  And does that have any impact upon you of what the video [CCTV footage] does show.
[106]	Once again, no objection was taken by counsel as to the instruction which the learned trial Judge gave to the jury.  In our opinion, there is no substance to it.
Absence of causal link between the assaults and the injuries caused to each of the Mahoney brothers.
[107]	It was an admitted fact that each of the Mahoney brothers suffered certain injuries and that these amounted to harm.  However, it was put that there was no causal link established between the harm or injuries so suffered and the conduct of the appellants.
[108]	It was never in issue that the admitted injuries were sustained by the Mahoney brothers as a result of the fight which took place in the hotel that night.  The admitted facts show that both the Mahoney brothers were examined by a medical practitioner at the Royal Darwin Hospital in the early hours of 7 December 2007, only a matter of a few hours afterwards.  Warren Mahoney’s evidence was of no assistance on that issue as he claimed not to be able to remember anything and, so far as suffering some injuries at around about that time, although he said that he suffered from broken ribs, broken nose, broken hand and his head was swollen, he said that he only knew that from what others had told him.
[109]	Robert Mahoney gave evidence that he did suffer injuries that night.  He was unable to remember how he got them, but he said that he got facial injuries including cuts to his face and a broken nose.  
[110]	The witness Erin Hall claims to have seen both of the Mahoney brothers being punched in the face.  She was not able to say by whom.  The evidence of Mr Hill was that he saw both Mahoney brothers being punched by “some of the gentlemen who came back with Shonky” (the appellant Cassidy).  He gave evidence that after the accused left the hotel, he saw both Mahoney brothers had “blood all over their heads from where they had a few cuts and bruises and bit of swelling here and there”.  He was not cross-examined about that.  Another witness, a Mr Tohifolau, gave evidence that he saw both of the Mahoneys being punched.  Another witness, a Mr Smith who was an off duty police officer, gave evidence that he saw the stool connect with Warren Mahoney’s face and nose area.  Another witness, Mr Philips, gave evidence that a number of men came in to the bar, “some went to Warren and some went to Bob.  They gave it to them.  Belted them around a bit – a fair bit and that lasted about a minute, two minutes it wasn’t very long and then they just got up and just walked out…”.
[111]	 It is a reasonable inference that the injuries which were sustained were (with the exception of an injury to a hand sustained by Warren Mahoney which may have been caused by the earlier fracas) were caused by the second incident in the bar that night.
[112]	The learned trial Judge did not instruct the jury on causation and appears to have assumed that the matter was not an issue.  No objection was taken to his Honour’s summing up in that regard.  No submission was made by counsel in their addresses that the injuries were not sustained as a result of the fight in the bar.  It appears to us never to have been in contest.
[113]	If the jury accepted the Crown case about common purpose it was unnecessary for the Crown to establish that the injuries sustained by the Mahoney brothers were caused by blows struck by either of the appellants.  There was no evidence that anyone other than the appellants and the other four men attacked the Mahoney brothers.
[114]	So far as the alternative counts of common assault are concerned, it was not left to the jury that there was a circumstance of aggravation that as a result of those assaults either accused suffered harm.  Clearly if the alternative count of common assault was directed to the individual assaults which the Crown were able to identify and it was going to be alleged that those assaults caused harm, it would have been necessary not only to prove that harm was caused as a result of those individual assaults but also that it was directly the result of those assaults.  However, the way the case was conducted made that unnecessary.  We do not think there is any complaint that can now be made about the failure of the learned trial Judge to direct the jury on causation.
Alleged duplicity or double jeopardy in relation to counts 1, 2 and 3 in relation to the appellant Knight
[115]	It is necessary to deal with two other points that were raised by Mr Rowbottam on behalf of the appellant Knight.
[116]	As noted previously, the appellant Knight was separately charged with going armed in public.  
[117]	Section 69 of the Criminal Code provides:
Any person who goes armed in public without lawful occasion in such a manner as to cause fear to a person of reasonable firmness and courage is guilty of a crime and is liable to imprisonment for 3 years.
[118]	Mr Rowbottam submitted that upon a finding of guilt in relation count 1 the appellant could not be lawfully found guilty of counts 2 and 3 on the indictment because of the provisions of s 17 and s 18 of the Criminal Code.
[119]	Mr Rowbottam argued that the act charged with respect to counts 2 and 3 included the act impugned in count 1.
[120]	The elements of the offence of going armed in public are quite different from the elements of the offence of unlawful assault.  The essence of duplicity is that a count on the indictment alleges more than one offence.  On the face of the indictment, count 1 was sufficient in law in that it described only one offence.  There was therefore no duplicity at all.
[121]	Nor in our opinion was there any latent ambiguity in relation to count 1.  The evidence in relation to count 1 did not constitute evidence sufficient to indicate that two separate offences were being committed.
[122]	The principal argument of Mr Rowbottam was really one of double jeopardy.  It is based on his categorisation of the Crown case which he said was that the appellant Knight aided and abetted the others because he took part in the physical assaults on the Mahoney brothers because he was in possession of the claw hammer that he had at various points partially concealed under his t-shirt for the purpose of intimidating other persons in the public bar by causing fear to them.
[123]	The elements of the offence of going armed in public include elements that are different from the elements of assault.  In the case of going armed in public, it is necessary for the Crown to prove that on the occasion in question the accused went armed in public without lawful occasion in such a manner as to cause fear to a person of reasonable firmness and courage and that he intended to cause such fear or foresaw it as a possible consequence of his conduct.
[124]	The definition of assault in s 187 of the Code means:
(a)	the direct or indirect application of force to a person without his consent or with his consent if the consent is obtained by force or by means of menaces of any kind or by fear of harm or by means of false and fraudulent representations as to the nature of the act or by personation; or
(b)	the attempted or threatened application of such force where the person attempting or threatening it has an actual or apparent present ability to effect his purpose and the purpose is evidenced by bodily movement or threatening words,…
[125]	One of the significant differences between the two offences is that the offence of going armed in public requires an intent to cause fear “to a person of reasonable firmness and courage”.  This concentrates upon the “ordinary person”.  An assault requires proof that, at the very least, there was an attempted or threatened direct or indirect application of force to a person, in this case the Mahoney brothers.
[126]	Section 17 and s 18 of the Code provide as follows:
17	Definitions
In this Division:
similar offence means an offence in which the conduct therein impugned is substantially the same as or includes the conduct impugned in the offence to which it is said to be similar.
18	Defence of previous finding of guilt or acquittal
Subject to sections 19 and 20, it is a defence to a charge of any offence to show that the accused person has already been found guilty or acquitted of:
(a)	the same offence;
(b)	a similar offence;
(c)	an offence of which he might be found guilty upon the trial of the offence charged; or
(d)	an offence upon the trial of which he could have been found guilty of the offence charged.
[127]	Section 19 and s 20 are not relevant to the circumstances of this case.
[128]	In this respect, the provisions of s 19 and s 20 are similar to the rule of the common law that a person cannot be convicted of different offences “in respect of the same or substantially the same set of facts”.
[129]	A similar problem arose in Pearce v The Queen, (1998) 194 CLR 610. where their Honours discussed the rule against double prosecution.  In that case, their Honours held that there was no double prosecution if the offences with which the accused was charged required proof of a fact which the other did not. Pearce v The Queen (1998) 194 CLR 610 at [28].
[130]	It is very clear that the charge of going armed in public did not require proof of facts which would have amounted in law to an assault upon either of the Mahoney brothers.  All it required was proof of going armed in public without lawful occasion in such a manner as to cause fear to a person of reasonable firmness and courage and an intent to cause such fear or foresight of it as a possible consequence of his conduct.
[131]	The way the Crown used the evidence of the possession of the hammer was to relate it as part of the evidence to show that the accused either was a party to an agreement to assault the Mahoney brothers or as evidence that he in fact joined in the assault by using the weapon to discourage others from coming to the rescue of the Mahoney brothers.
[132]	Where double jeopardy is alleged it is essentially a plea in bar of trial, i.e. autrefois convict.  The appellant’s argument proceeded on the basis that such a plea was available, but at no stage was such a plea entered.  Even leaving aside that difficulty, we are satisfied that there is no substance to this ground of appeal.
Conclusions on appeals against conviction
[133]	In conclusion, on the appeal against convictions in our opinion the appellant’s appeals against conviction must be dismissed.
Appeal against sentence by the appellant Cassidy
[134]	 The appellant Cassidy was sentenced in relation to counts 2 and 3 to 20 months imprisonment on each count.  His Honour directed that the sentence in relation to count 3 be served cumulatively upon the sentence for count 2 as to 10 months.  This resulted in a total head sentence of two years and six months.  His Honour imposed a non-parole period of 15 months.  The learned sentencing Judge accepted that all of the events took place over a relatively short period of time.  He said however that the offending was serious.  He had no hesitation in finding that the attendance of the six men at the hotel was in accordance with an arrangement.  They were there pursuant to a common purpose.  Their attendance followed the assault upon the appellant Cassidy earlier in the evening.  It was a calculated and planned revenge attack committed in company.  Whilst his Honour accepted that there was no detailed planning, there was a common understanding of what was to take place.  His Honour said that the attack inspired fear in those who were present at the hotel and it resulted in the injuries to which he had referred.  His Honour described the level of violence as frightening and that it was a cowardly attack far removed from the suggestion made to the jury by the appellant Cassidy that “all he wanted was a fair fight”.  His Honour said that whilst alcohol was present, the altercation was not fuelled by alcohol but rather by a desire for revenge.
[135]	His Honour went on to describe the offending as:
…of a kind which causes disquiet in the community.  Offences of organised and public violence and offences where the motivation is revenge are obviously serious and call for condign punishment.  It is necessary to demonstrate strong disapproval of the criminal conduct which amounts to a flagrant violation of the law.  Vigilante conduct of this kind will not be tolerated.  The offences are of a kind requiring that significant emphasis be placed upon the need for general deterrence.
[136]	 The appellant Cassidy had a limited criminal history which included an aggravated assault upon a female in 1993 in relation to which he was placed on a good behaviour bond.  In 1997, he was convicted and fined for threatening behaviour.  In 2000, he was convicted of being armed with an offensive weapon for which he was sentenced to two months imprisonment wholly suspended.  He had no recent convictions for offences of violence.  His Honour accepted that the appellant Cassidy is a good family man and that he is hard worker.  He was at the time of trial working in the building industry as a supervisor with his own company.  His Honour accepted that the business was likely to close as a result of the appellant Cassidy being sent to prison because he is the person who manages the business.  Assuming that to be so, his Honour said that he could see no reason why the business could not recommence later, particularly in the light of glowing references which had been received from people with whom the appellant Cassidy had worked.
[137]	His Honour also noted that since the date of the offending, the appellant Cassidy had become:
…more deeply involved with people who are reputed to be involved with criminal activity.  He has become a fully patched member of a motor cycle gang.  Rather than moving away from those people, he has moved in the opposite direction.  Whilst he now says that he is considering withdrawing from the gang, he has taken no steps to do so.  This is a matter of concern in relation to his prospects for rehabilitation.  In addition, I note that he has expressed no contrition.  In all the circumstances, I regard his prospects for rehabilitation as being moderate.
[138]	His Honour also regarded personal deterrence as a matter for consideration in determining an appropriate sentence.
[139]	The principle ground of appeal against sentence as argued was that the sentences imposed were manifestly excessive.  Secondly, it was argued that his Honour placed undue weight on, or wrongly took into account that the appellant was a member of the Hell’s Angels Motor Cycle Club.
[140]	So far as the latter ground is concerned, it was submitted that it was unfair to draw an inference that everyone involved in a motor cycle gang was a criminal.  
[141]	During the sentencing hearing, the Crown prosecutor raised the question of the appellant Cassidy’s and the appellant Knight’s associations with the Hell’s Angels.  It was submitted that the fact that the appellant Cassidy was able to summons five other people quickly, in fact in less than a hour after he was knocked out for the purpose of exacting retribution, indicated a connection with the Hell’s Angels.  This, amongst other things, produced a climate of fear in which the prosecution occurred.  During the course of submissions, counsel for the accused submitted that his client was not a fully patched member of the Hell’s Angels at the time of the offending.  He was what they call “an associate or a prospect” and that in any event whatever his association was, it was irrelevant in that there was no evidence that his association with the Hell’s Angels had anything to do with the offending.
[142]	During the course of the sentencing hearing, his Honour said:
His Honour – you told me that he wasn’t at the time a fully patched member.  The implication I thought from that was that he now is.  Is that right or wrong?
Mr Lyons – that’s right sir.
His Honour – well is that indicative of a man with good prospects for rehabilitation if he is becoming more and more involved in what is a notorious group of people?
Mr Lyons – you Honour it’s the – because the Hell’s Angels, in my understanding, is that, sure, a group of people who get together, but it doesn’t mean that every member is involved in criminal activity.  Some are, no doubt, and my client realises this.  However, in relation to his membership, you Honour, in my instructions, he is unsure whether he is staying in the membership of the Hell’s Angels and I can’t say anything further about that.  But, certainly, his antecedents and, certainly, his work history and so forth shows that he hasn’t been one of these Hell’s Angels who has been causing grief to the rest of society.
His Honour – that may be so, but you are saying to me that I need to assess his prospects for rehabilitation and, of course, I do.
Mr Lyons – yes.
His Honour – and you are also saying to me that he has gone from being whatever the lesser standard is through to being the patched member of the group in the time between when this offence took place and the time of sentence.  That doesn’t, and you’re also acknowledging, as you must that the Hell’s Angels has a reputation for criminal activity, whether it be a justified reputation or not I don’t know, but it has that reputation.  Now, that is a reputation he obviously knows and it seems to me that it is not the sign of man moving toward rehabilitation becoming more involved in such a group.  Can you see the thought process…
Mr Lyons – I certainly do, your Honour.
His Honour – I would like you to address that if you would.
Mr Lyons – yes, I certainly understand it.  My instructions are simple as this, that not all people involved in the Hell’s Angels involve themselves in criminal activity…  All I can say is this, that sure it’s an organisation which he is a part of, to which for those members who are not involved in criminal activity.  Why he is a member, my understanding stems from his friendships with other people long, over the years and I can’t say much more than that.
[143]	In effect what his Honour was suggesting was that the Hell’s Angels has a bad reputation as being an organisation the members of which are involved in criminal activity and that because the appellant continued his association with them and increased his membership to being a fully patched member after the assault, this reflected badly upon his prospects of rehabilitation on the basis that a person’s reputation is tarnished if they associate themselves with other people of bad reputation.
[144]	We do not think his Honour put it any higher than that.  His Honour took it into account in assessing his prospects of rehabilitation which he described as “a matter of concern” in reaching his conclusion that the appellant’s prospects of rehabilitation were only moderate.  The other matter which his Honour took into account in arriving at that conclusion was that the appellant had shown no contrition.
[145]	We do not consider that his Honour has erred in any way in relation to that finding.
[146]	The maximum penalty which the appellant faced was five years on each count.  There were two victims involved.  His Honour had regard to the totality principle and made one of the sentences only partly cumulative.  It was put that the offending could have been dealt with in the Court of Summary Jurisdiction had the Crown consented which may have resulted in a lesser penalty.  There is simply nothing in that submission.
[147]	Although the sentences imposed are severe, we do not think that they are manifestly excessive.  We would dismiss the appeal against sentence.
Appeal against sentence by the appellant Knight
[148]	The remarks on sentence in relation to the appellant Cassidy generally applied also to the appellant Knight but in addition, his Honour noted that the appellant Knight had spent most of the time walking up and down on the periphery of the altercation and appeared to be supervising the activities of his associates.  He was seen to use hand signals to others and he monitored the door.  He displayed an air of control.  He did have some direct involvement in kicking a table over so that it hit Warren Mahoney in the chest and he placed a stool over the upper body of Robert Mahoney who was then on the ground trying to get up.  In addition, his Honour referred to the appellant Knight’s possession of the hammer.  The appellant Knight had a criminal history with offences going back to 1994, but his history did not include offences of violence.  He had spent time in gaol previously for drug offences, the last occasion being in 2006 when he was sentenced to imprisonment for 14 months for producing a dangerous drug and associated offences.
[149]	In October 2007, the appellant Knight was sentenced by Acting Justice Olsson to nine months imprisonment suspended after one month for refusing to answer questions at an examination.  The present offending constituted a breach of the order for the suspended sentence made on that occasion and his Honour was asked to restore the unserved sentence.  After referring to the appellant Knight’s previous work history, his Honour noted that the appellant Knight had started his own business as a helicopter pilot.  His Honour also observed that the appellant Knight’s business was initially a success, but when the appellant Knight became involved in crime and was convicted of a series of offences including offences under the Air Traffic Control Regulations he eventually lost his business.
[150]	For some years, the appellant Knight has had an addiction to methamphetamine and his Honour noted that he had lost everything due to the breakdown of his relationship with his former wife, the prison sentences that he had served and because of his addiction to amphetamines.  There was no suggestion that the appellant Knight’s problems with drugs had been or will be addressed.  His Honour noted that in the absence of this problem being dealt with, his Honour regarded his prospects for rehabilitation as poor.
[151]	In relation to counts 2 and 3 on the indictment, his Honour said that he saw no reason to distinguish between them for the purposes of imposing a head sentence.  They were each part of plan to attack the victims and they each played important roles in carrying out that plan. 
[152]	In relation to count 1, his Honour imposed a sentence of imprisonment for six months.  In relation to counts 2 and 3, his Honour imposed sentences of 20 months in relation to both of those counts.  His Honour ordered that count 3 be served cumulatively upon the sentence for count 2 as to 10 months, providing a head sentence of imprisonment of two years and six months in relation to counts 2 and 3.  His Honour ordered that the sentence of six months on count 1 be served cumulatively upon that sentence to the extent of two months.  That resulted in a total head sentence of two years and eight months.  His Honour set a non-parole period of 20 months.  In relation to the breach of the suspended sentence, his Honour decided to restore the balance of that sentence fully, noting that the offending that resulted in the breach, although of a quite different character, was of a serious nature and had occurred very shortly after the suspended sentence had been imposed.  His Honour directed that the restored sentence commence four months before the end of the non-parole period.  His Honour backdated the sentences to commence on 1 September 2008 to reflect time in custody.
[153]	No attack was made against the individual sentences, but it was submitted that the sentences should have been wholly concurrent.
[154]	As was pointed out in Pearce v The Queen, (1998) 194 CLR 610 at 623 per McHugh, Hayne & Callinan JJ. to the extent to which two or more offences which an offender stands convicted contain common elements, it would be wrong to punish the offender twice for the commission of the elements that are common. Pearce v The Queen (1998) 194 CLR 610; Gummow J concurring at 629.  In this case, there was an assault on two different victims, both of whom suffered harm.  In addition, there was a significant difference in the commonality of the elements between going armed in public and the assault charges for reasons which we have already explained.  Prima facie the accumulation of the sentences was therefore quite proper, subject of course to the totality principle.
[155]	It is clear that his Honour took into account the totality principle, but nevertheless Mr Rowbottam submitted that the total effective sentences was manifestly excessive, particularly given the fact that the actual assaults all took place over a very short period of time.  That may be so, but in our view his Honour was entitled to take a serious view of the offending given that it was a revenge attack carried out in a public bar and where other patrons of the bar were placed in fear.
[156]	In our opinion, the total of the sentences imposed is not manifestly excessive and the appeal against sentence should be dismissed.
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