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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA

No. 116 of 1994 (9410469) FORMTEXT 

	BETWEEN:

	WAYNE ARTHUR PAPPAS
	Plaintiff

	AND:

	BRENDAN CRAIG MCINTYRE AND TERRITORY INSURANCE OFFICE
	Defendants

CORAM:	MILDREN J

REASONS FOR JUDGMENT

(Delivered 16 April 1999)

MILDREN J:
	This is an action for damages at common law arising out of a motor vehicle accident which occurred at Darwin on 5 July 1993 when a motor cycle ridden by the plaintiff came into collision with a motor vehicle driven by the defendant McIntyre.
	Originally, the action was commenced against McIntyre only, the cause of action being McIntyre’s alleged negligent driving.  The original defence filed on behalf of McIntyre put in issue the question of negligence and also the question of whether or not the plaintiff was a “resident of the Territory” at the time of the accident within the meaning of s4 of the Motor Accidents (Compensation) Act.  If the plaintiff was such a resident, the action would fail because of the provisions of s5(1) of the Act.  Subsequently an order was made on the application of the defendant McIntyre, that the Territory Insurance Office be joined as a defendant.  This was to enable the Office, which is obliged to indemnify McIntyre, to raise a further defence based upon estoppel.

By order made by Bailey J on 6 November 1997, the questions relating to residency and estoppel were to be tried as preliminary issues.
Factual background – residency:
The plaintiff was born in Victoria on 18 March 1963.  He was raised on his father’s farm, and attended school until August 1977 at Mildura.  Thereafter he obtained work at a nearby meatworks for about twelve months.  Subsequently he moved around Australia working in various capacities, usually for fairly short periods.  Most of the time, his means of transport was by motorcycle.  According to the plaintiff in about May 1990, after a period of employment in Western Australia, he arrived in Darwin, and a month later he obtained employment with Aquila Steel, a subsidiary of BHP.  In about June 1991, whilst still employed with Aquila Steel, he was involved in a motor vehicle accident which caused injury to his right knee.  He was off work due to this injury for about nine to twelve months and during this period he travelled for a period of three to four months to Victoria and South Australia before returning to Darwin.  He resumed his employment with Aquila Steel in June or July 1992 but after a few months, he was retrenched.  After a period of unemployment, he obtained other employment initially in Darwin with Skope Signs, and then at the Cosmo Howley Mine as a casual labourer.  It appears that this was his last employment until the accident in July 1993.
When the plaintiff first came to Darwin, he lived at Flat 5, 2 Progress Drive, Nightcliff.  Subsequently he shifted his address to Lot 7, Hughes Road, Noonamah.  In about August 1992 the plaintiff acquired an equitable interest in a property at Lot 2384, Leonino Road, Darwin River.  According to the plaintiff, this property was purchased by himself and three others; his brother Darryl, and two friends, Kym Hamilton and Trevor Searle.  They had each contributed something to the purchase price, but the property became registered in the name of Hamilton alone.  The property was not considered to be habitable when it was purchased, but after work was done on it to make it liveable, the plaintiff’s evidence is that he moved onto the Darwin River lot sometime subsequently, and was so living there at the time of his accident in July 1993.  Whether that is so, or whether as counsel for the defendants contended, that the plaintiff was then still living at Hughes Road, Noonamah, or whether he was living at both addresses, does not matter very much.  At the time of the accident, I find that the plaintiff kept his personal belongings and property, including a motorbike, a High Ace van, a trailer, a Holden station wagon and a dog at either the Leonino Road property or the Hughes Road, Noonamah property, or at both properties.
In 1992, the plaintiff and Trevor Searle competed as a team in the 1992 motorcycle side-car racing competition held in Darwin.  However the plaintiff considered that there were not enough opportunities for this kind of racing in Darwin.  He said that, having learned that some friends intended to travel to Queensland in late March or early April 1993, he asked if he could join them.  After driving to Brisbane, the plaintiff went to the Gold Coast where he visited his father.  The purpose of this visit, I find, was to ascertain if he could find work with his father, it being his intention to see if it was practical to consider moving to Queensland permanently so as to further his interest in motorcycle side-car racing.  I accept the plaintiff’s evidence and that of this father, Mr Arthur Pappas, that the plaintiff was offered employment in Mr Pappas Senior’s carting business on the Gold Coast and that the plaintiff indicated to him that he would need to return to Darwin first to tidy up his affairs before he could return to the Gold Coast to take up his father’s offer.  However I do not accept that the plaintiff at that stage had finally decided to leave Darwin, for the following reasons.  Whatever the plaintiff may have told his father, I am satisfied that, at this stage, there was nothing certain in the plaintiff’s mind that he would move to the Gold Coast, as, at that stage, he had not reached agreement with either his girlfriend or Trevor Searle.  Further, there had been no discussion with Mr Pappas Senior about obtaining employment for Searle.
Before returning to Darwin, the plaintiff travelled to Mackay.  According to the plaintiff, he there met with a Mr Darren Piddington, who was the local manager of Aquila Steel, and a person with whom he had worked previously.  According to the plaintiff, at the meeting with Mr Piddington, which took place in an hotel, he asked if there were any positions for Searle as well as himself.  The plaintiff’s evidence is that, subject to filling in a formal application form, he, at least, was certain to be employed.  The plaintiff did not say what the position was so far as Searle was concerned, other than that Piddington had indicated to him that there was “a large job coming up in the near future”.  Mr Piddington, who also gave evidence, denied that there was any guarantee of a job for the plaintiff.  He recalled speaking to the plaintiff over the telephone about employment, that his business was looking for extra employees and that he indicated to the plaintiff that he would need to apply for a position and go through the usual pre-employment checks, but he also indicated that the plaintiff would be likely to be given preference over others because he had previously worked for Aquila Steel, and he knew him to be a good worker.  I think it is likely in all the circumstances that the plaintiff was left with the impression that he would be very likely employed by Aquila Steel if he went through the usual application formalities, and that, as there was a demand for workers, Searle might also obtain employment.
The plaintiff returned to Darwin after he had been away for approximately a month.  It is not possible to make a finding with any accuracy as to the date he returned.  It would appear to have been somewhere around late April or early May 1993.  It could not have been as late as late May, as the evidence is that the plaintiff had returned to Darwin and had participated in racing events on 29 May and 26 June 1993 (see Ext. D20).  After his return, he spoke with Searle, explained to him that “things looked pretty rosy over there [Mackay] as far as … both of us being over there and to get a job in the same place …”.  At that time, Searle was working for a building company in Darwin.  The plaintiff claims that he and Searle, after this discussion decided to move to Mackay, and that, if that did not work out, they would look at other options.  The plaintiff also said that he discussed the move with his girlfriend, Vicki McNeil and that she had also agreed to the move.  Neither Searle nor Ms McNeil was called to give evidence.
Thereafter, the plaintiff’s evidence was that he had a number of things he had to attend to before he could physically leave Darwin; he intended to paint the van, and do some minor mechanical repairs on it and sell it; he wanted to sell his motorcycle; he wanted to find someone to take his dog; and he wanted to bring his trailers “up to scratch” by “running over wheel bearings and things like that … so I could load them up to tow behind the vehicles”.  Apparently not much of this work had been actioned when the accident occurred on 5 July 1993.
Was the plaintiff a “resident of the Territory” at the time of his accident?
S4 of the Act defines ‘resident of the Territory’ to mean:
“resident of the Territory” means – 
(a)	in relation to an accident occurring in the Territory – a person who at the time of the accident –
(i)	has resided in the Territory for a continuous period of 3 months;
(ii)	has entered the Territory to take up residence pursuant to a written direction of his employer, or a written agreement for his employment, that would require his services in the Territory for a period of not less than 3 months;
(iii)	has, since entering the Territory, entered into a written agreement for his employment that would require his services in the Territory for a period of not less than 3 months calculated from the date that he last entered the Territory before entering into the agreement; or
(iv)	was residing in the Territory, or had entered the Territory to so reside, as the spouse or a dependant of a person referred to in subparagraph (i), (ii) or (iii); and
(b)	in relation to an accident occurring outside the Territory – a person referred to in paragraph (a) –
(i)	who has not, since so residing in or entering the Territory, resided outside the Territory for a continuous period of 6 months; or
(ii)	who, having so resided outside the Territory, has retained in the Territory his primary dwelling-house or employment,
but does not include a person who has left the Territory with the intention of no longer residing in the Territory;

	It was not disputed that it is for the defendant to plead the facts necessary to rely upon s5(1) of the Act, nor that the burden of proof on that issue lies with the defendant: see Darwin City Council v McDonnell and Northern Territory of Australia (unreported, Court of Appeal (NT), 23/10/98 at p 13).

Counsel for the plaintiff, Mr Reeves QC, submitted that the defendant had not proved that the plaintiff was a “resident of the Territory”.  He advanced three arguments.  First, it was contended that, on the evidence I should find that the plaintiff had left the Northern Territory to go to Queensland, and that, after his return to the Territory, it had not been shown that the plaintiff had thereafter resided in the Territory for a continuous period of three months.  The second argument is that I should find that the plaintiff had left the Territory with the intention of no longer residing in the Territory; therefore, so the argument went, the proviso at the end of the definition applied.  Finally, it was submitted that, as a matter of fact, the plaintiff had abandoned his residency in the Territory and was in the process of establishing his residency in Queensland; thus, at the time of the accident, he was in a state of limbo.
I do not think it could be contended that, up to the time when the plaintiff left the Territory to go to Queensland in April or May 1993, he was not a resident of the Territory, as defined.  At that stage he had lived and worked in the Northern Territory for a period of about three years and except for a period of three to four months in about early 1992, when he travelled whilst off work due to his 1991 accident, he did not leave the Territory.  Notwithstanding Mr Reeves’ submission to the contrary, there is no evidence that, at any time after the plaintiff left the Territory to go to Queensland and before he returned to the Territory he formed the intention of no longer residing in the Northern Territory.  His purpose in leaving the Territory was to see if he could improve his prospects of gaining more competition in motorcycle side-car racing, if he were to move to Queensland, by obtaining steady employment there.  His decision ultimately depended upon whether his girlfriend and Trevor Searle would be prepared to accompany him, a decision he did not make, until after his return from Queensland, when he had discussed the matter with them both.  Even at this stage, there is no certainty as to when the move to Queensland might take place.  The plaintiff had to settle his affairs in the Northern Territory first; and this he had barely begun at the time of his accident.  His intention, in my opinion, was to reside in the Territory until such time as he decided that, his affairs having been settled, it was appropriate to leave.
Therefore, whether or not the proviso to the definition applies to both paragraphs (a) and (b) of the definition, I could not find that at the time the plaintiff left the Territory to visit Queensland, his residency in the Northern Territory ceased.  In Greig v Fire and All Risks Insurance Co Ltd (1989) 9 MVR 97, the Full Court of the Supreme Court of Queensland held that the proviso did apply to both limbs of the definition.  Had the plaintiff’s accident occurred whilst he was travelling around Queensland in April 1993, the plaintiff would have fallen within paragraph (b)(i) of the definition, and the question then would have been has the plaintiff proven that he fell within the proviso so as to fall outside of the definition.  I think it is clear on the facts that at no time after he left the Territory, he had any such intention for the reasons already given, and that he continued to be a resident of the Territory during his period of absence from the Territory.  I therefore reject Mr Reeves’ second submission.
The main submission of Mr Reeves QC was that, because the plaintiff had absented himself to go to Queensland, there was no continuous residency for three months prior to the accident.  Mr Reeves’ submission involves an assumption that, the moment a resident leaves the Territory, regardless of his intention, the period of residency is no longer continuous.  That submission is at odds with my decision in Buric v Transfield PBM Pty Ltd (1992) 112 FLR 189, especially at 196, which he submitted was wrongly decided.  I adhere to the view which I therein expressed.  If that view is incorrect it would result in the anomalous position that a resident who left the Territory for the purposes of business or pleasure intending to return in due course, would still be a resident of the Territory if an accident happened outside the Territory, but, if the accident happened on the way home from the airport, he or she would not be a resident of the Territory as there had been an interruption to his or her period of residence.  I do not accept such a patently absurd result.  Clearly, what the legislature had in mind was that periods of residency would not be interrupted unless the resident physically left the Northern Territory and either then or subsequently, (but before the accident) formed the intention of no longer residing therein: see the words of the proviso.  I therefore reject Mr Reeves’ first submission.
In one respect, my decision may appear at first blush to be slightly at odds with what fell from Martin J (as he was then) in a passage in Godhino v Willard (1987) 51 NTR 31 at 33 – 34, when his honour said:
The basic issue is as to the time or times at which the circumstances of a person injured in an accident is to be considered to determine whether or not that person falls within the definition.  In this regard the phrases “in relation to an accident” in both paragraphs is important.  The phrase, “in relation to an accident” includes the time of the accident and the various facts and circumstances set out in the definition relate to that time.  The tense is consistent throughout, in para (a) “has resided” and “has entered”, in para (b) “has not resided” and “has retained” in the proviso “has left”.  If these words are related to the accident, as both parts of the definition require, then they consistently operate at the time of the accident.  Accordingly, the proviso only applies to a person who has left the Territory with the necessary intent at that time.  Such a person is neither bound by the Act nor entitled to the benefits provided by it.  If at the time of the accident the injured person is a resident of the Territory, the Act applies and leaving the Territory thereafter with the necessary intent does not affect it.

	I think that, correctly understood, his Honour intended to say that the intention to leave the Territory must exist at the time of the accident.  I agree that the intention does not have to exist at the time of crossing the border; it may have been formed after that has occurred, and I agree that it must remain unchanged as at the date of the accident.  But a mere intention, unaccompanied by the fact of having left the Territory, is not enough to bring one within the proviso.  There is nothing in Martin J’s remarks to suggest otherwise.

I further consider that he remained a resident of the Territory right up to the day of the accident – indeed, the moment of the accident – as nothing had changed to alter his residential status, apart from an intention having been formed to leave the Territory permanently at some future time after he had got his affairs into order.  In those circumstances, he was still a resident of the Territory because he fell within sub paragraph (a)(i) of the definition.  Indeed, if Greig’s case is rightly decided, even if, on the very day of the accident, he had been on the journey to Mackay, he would still have remained a resident of the Territory up until the moment he crossed the border with the intention of no longer residing in the Territory.  I also reject Mr Reeves’ third submission that the plaintiff was in a state of limbo at the time of the accident.  This point is dealt with by Greig v Fire and All Risks Insurance Co Ltd, (supra).  In that case Mr Greig had left his home at McArthur River Station to take up a position on a property in Queensland with the intention of not returning to reside in the Northern Territory.  Whilst travelling towards Queensland he was involved in a road accident at Avon Downs Station, some sixty kilometres from the border.  At 101, Macrossan CJ said:
When he finally left his house on that morning, intending not to return, but to travel to Queensland and take up residence there, it might be said confidently enough that he had given up his residence in his Territory house and it might also be true that on general concepts he had ceased to be a Territory resident.  However, the way in which the words “resident” and “residence” are used in a legal context will be gathered from a consideration of the context itself and, the proviso being applicable to para (a)(i) as I have concluded, it is obvious that “resident” is respect of the Territory is used in a particular sense.  This sense excludes the possibility that the residence status is lost immediately upon the subject’s leaving his Territory home intending to travel to some other place and reside there.  The notion of Territory residence clings rather more firmly than that and is not lost until the subject passes beyond the Territory borders harbouring the intention to which the proviso refers.  While simply in transit within the Territory, and although headed towards a new home outside, he remains a Territory resident just, indeed, as he would if he had finally quit one home within the Territory intending to take up residence at another home within the Territory.  The proviso shows the interpretation which must be adopted.  The concept of being a resident within the Territory is different from and broader than that of being a resident of a particular dwelling house even though that dwelling house may be a person’s only residence within the Territory.

	Accordingly, it is common ground that the action must fail and should be dismissed.  However, in case this matter goes further, I think I should briefly deal with the estoppel point although it is not strictly necessary to do so.

Is the plaintiff estopped from denying the fact that at the time of the accident, he was a resident of the Territory?
The defendant Office claims that the estoppel arises by virtue of the fact that the plaintiff lodged, or caused to be lodged, a claim for benefits under the Act to which he would not be entitled unless he was a resident of the Territory; that he signed a claim form in which he represented that he had been a resident of the Territory for three years before his accident; that in reliance upon that representation, the Office accepted that claim; that the plaintiff knew and intended that the Office would act in reliance upon the representation; and that the Office has suffered detriment, viz., it has paid on the plaintiff’s behalf various surgical, medical, hospital, pharmaceutical and other expenses incurred by the plaintiff as a result of the accident (see pps 21 – 23 of the copy pleadings).
The short answer to these contentions is that, before the Office made any payment to or on behalf of the plaintiff, the plaintiff’s solicitors had written to the Office expressly denying that the plaintiff was a resident of the Territory: see Ext P3.  The payments made were thus not dependant upon any representation made by the plaintiff, any such representation having been withdrawn in the meantime.  It may be said that the payments were the result of a determination made by the Board under s12 of the Act, which determination was allegedly made on the basis of the alleged representation.  However, there was nothing to have prevented the Board from cancelling its determination, or at least suspending the operation of it, pending further enquiries, once the plaintiff’s solicitor’s letter had been received.  No evidence was called to show why the Office decided nevertheless to make these payments.  I am unable to infer that the payments were made in reliance upon the alleged representation.  I do not consider that the Office has established, the burden being upon it, its contention that it acted to its detriment in reliance up any representation made by the plaintiff.
Accordingly, the action is dismissed with costs to be taxed.

