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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
Burrenjuck v Garner [1999] NTSC 66A
No. JA43 of 1999 (9717301)




	IN THE MATTER OF the Justices Act 

	AND IN THE MATTER OF an appeal against sentence imposed by the Court of Summary Jurisdiction at Darwin

	BETWEEN:

	CHRISTOPHER BURRENJUCK
	Appellant

	AND:

	 DONALD GARNER
	Respondent

CORAM:	RILEY J

REASONS FOR JUDGMENT

(Delivered 9 July 1999)

	The appellant, Christopher Burrenjuck, was convicted of escaping lawful custody contrary to s 112(1)(a) of the Criminal Code.  The circumstances of that offence were that on 6 May 1999 the appellant appeared in the Court of Summary Jurisdiction at Port Keats where he was sentenced to imprisonment for a period of three months and fourteen days backdated to 14 May 1999.  That sentence was to be suspended after he had served a period of imprisonment of 28 days and he was then to be released on a bond to be of good behaviour for a period of nine months.  Following his being sentenced the appellant was placed in a cell.  Thereafter he was escorted from that cell to the local police station in order to receive medical treatment (an injection) from a nursing sister.  Having received the treatment he was being conveyed back to the cells when he “ran down the back of the enclosed police compound and scaled over a six foot brick fence and then scaled over another six foot mesh fence.”  
	He was pursued by police who called on him to stop but he continued to run and made good his escape.  Police were unable to locate him.  Later that evening police received advice from the appellant’s family that he was being held at his home by family members however, by the time police arrived, he had decamped.  Police patrolled the community for several hours and eventually located the appellant at the rear of the community store.  Police attempted to arrest him there but he ran off and again evaded capture.  Eventually at 8.10am on 7 May 1999 the appellant came to the police station with his father and was arrested and charged.  

When the appellant was dealt with in the Court of Summary Jurisdiction Mr Lowndes SM, acting under s 43(5)(c) of the Sentencing Act, restored the suspended sentence of three months and fourteen days imprisonment in respect of the matter dealt with on 6 May 1999.  He imposed a period of imprisonment of two months in respect of the offence of escaping lawful custody.  In view of the totality principle his Worship ordered that the two months be served concurrently with the earlier sentence so that it would “expire just shortly before the restored partly suspended sentence”.  In other words the whole of the sentence in respect of the offence of escape lawful custody was to be served concurrently with the restored suspended sentence.
The appellant has appealed against the sentence imposed by his Worship. The complaints of the appellant regarding the sentence are two-fold.  The first complaint is to be found in the written submissions provided by Mr Jones, who appeared on behalf of the appellant, and is in the following terms:
“During the course of his sentencing remarks it is submitted that the learned Magistrate seemed to adopt a view that the charge of escape was, by its very nature, an offence lending itself to automatic imprisonment.  This submission is buttressed by the learned magistrate’s references to (a) the seriousness of the offence on nine separate occasions, (b) the matters in paragraph 3 above and, (c) the need for a sentence of general and specific deterrence.  In this respect it is submitted that the learned magistrate fell into error.  Firstly, having regard  to the maximum sentences for other offences (eg criminal damage and stealing, which litter the Magistrate’s Courts and carry seven years imprisonment) such a view does not seem to be shared by parliament.  Secondly, it is submitted that the quality of the appellant’s act fell at the lower end of the scale, involving little waste of public resources, no violence and little time abroad (only 15 or 16 hours).  When counterbalanced by some powerful mitigation an actual term did not automatically follow.”
	The reference to par 3 of the submissions was a reference to the following:

“After hearing some mitigation, the learned Magistrate observed that it “sounded” like a “spontaneous escape” but that he was “a bit worried about suspending a sentence for escape” and that he had “difficulty giving someone a suspended sentence for escape” because it was “so dissimilar to anything else that you might do”.”
	The second complaint of the appellant was that the restoration of the earlier term of imprisonment “necessarily resulted in an aggregate term that was manifestly excessive”.  It was submitted that the sentence possessed only retributive aspects and attached little weight to the notion of rehabilitation.  

The nature of an appeal against sentence is now a matter of settled law.  A magistrate’s exercise of his sentencing discretion is not to be disturbed on appeal unless error in that exercise is shown.  The presumption is that there was no error: Salmon v Chute & Anor (1994) 94 NTR 1 at 24-25.  It is not enough that the court on appeal would have imposed a less or different sentence or considers the sentence over severe.   An appellate court does not interfere with the sentence imposed merely because it is of the view that the sentence is insufficient or excessive.  It interferes only if it be shown that the sentencing Magistrate was in error in acting on a wrong principle or in misunderstanding or in wrongly assessing some salient feature of the evidence.  It is not necessary that some definite or specific error be identified.  The nature of the sentence in the circumstances may be enough to demonstrate that in some way the exercise of the discretion has been unsound: R v Tait (1979) 24 ALR 473 at 476; Cranssen v R (1936) 55 CLR 509 at 519-520.  In order to demonstrate that a sentence is manifestly excessive it is for the appellant to show that it was not just arguably excessive but so very obviously excessive that it is unreasonable or plainly unjust: Salmon v Chute & Anor (supra at 24).
In the present case in considering an appropriate sentence his Worship observed that the unlawful escape was “a serious matter”.  He noted that it occurred within hours of being sentenced and that there was an obvious need to deter others from escaping from custody “particularly when they have been sentenced”.  He regarded general deterrence as a very important aspect of his deliberations and he also made reference to the need for specific deterrence in relation to the appellant.  
In my opinion his Worship correctly characterised the matter as serious.  Whilst it was not of a kind that should be categorised as being near to the top of the scale of seriousness of matters which fall within the scope of s 112(1)(a) of the Criminal Code, it remains a matter which can properly be regarded as serious.  The escape occurred within hours of the imposition of the sentence.  The appellant scaled two six foot high fences, one being of brick construction and the other of wire mesh.  He was pursued and called upon to stop.  Once his escape had been effected he then, on two occasions, evaded police and, it seems, it was not until he accompanied his father to the police station on the following day that he was able to be recaptured.
In cases of escape lawful custody the courts have observed that it is necessary to make deterrence the paramount consideration for the purposes of sentencing: Turner and Clarke (1992) 65 A Crim R 178 at 179; R v Forrest (1987) 46 SASR 75 at 77.  This is so even though one may have sympathy for the particular circumstances of the individual.  In the case of Cox (1996) 85 A Crim R 178 Doyle CJ said (182):
“This court has constantly emphasised, as it did in Turner that this offence (ie escape lawful custody) is a serious one, must attract severe punishment, and is one in which deterrence is the paramount consideration.”
	The need for deterrence was a matter that his Worship correctly emphasised in determining the appropriate disposition of the matter.  He also placed necessary emphasis on the need to provide for specific deterrence for the individual concerned.  

The main thrust of the submissions made by Mr Jones on behalf of the appellant was that his Worship commenced his reasoning from the point of view that the offence of escape lawful custody required “automatic imprisonment”.  In fact a fair reading of his Worship’s discussion with counsel below and his sentencing remarks does not support this proposition.  It was submitted to him that his first step should be to decide whether imprisonment was necessary and then to determine whether, in the circumstances of the offence, he should suspend any term of imprisonment imposed in whole or in part.  His Worship acknowledged that approach and observed that there were available to him many different sentencing options.  However he quickly formed the view that the circumstances of the matter called for the imposition of a period of imprisonment.  I see no error in his so doing.
Mr Jones did not submit that the sentence of two months imprisonment in respect of the offence of escape lawful custody in the circumstances of this matter was manifestly excessive.  Had such a submission been made I would have rejected it.
	In determining what he should do in relation to the partly suspended sentence and the application of s 43 of the Sentencing Act his Worship was guided by the observations of Kearney J made in Wilson v Taylor & Ors (1997) 113 NTR 1 where his Honour said (8):
“In general, a magistrate considering the application of s43(7) should address inter alia the following questions: whether the further offence warrants a custodial sentence in its own right … whether it is sufficiently trivial to justify non-restoration of the suspended sentence … and whether, if restored, the aggregate term which results would be excessive.”
	 For the reasons addressed in his sentencing remarks (which are discussed above) his Worship held that the further offence of escaping lawful custody warranted a custodial sentence in its own right.  As I have observed this did not involve error on his part.  He then determined that the further offence was not sufficiently trivial to justify non-restoration of the suspended sentence.  The offence of escape lawful custody in the circumstances of this matter could not be regarded as “trivial” and Mr Jones, quite properly, conceded this to be so.

His Worship then considered whether, if the suspended sentence was restored, the aggregate term which resulted would be excessive.  It was in this process that his Worship determined that he should direct that the sentence of two months imprisonment be served concurrently with the restored sentence and he so ordered.
It was submitted on behalf of the appellant that the restoration of the term “necessarily resulted in an aggregate term which was manifestly excessive”.  I am unable to accept this submission.  There was no challenge by the appellant to the original sentence and it was not suggested that it was manifestly excessive for the offences to which it related.  Given that the term was not extended in any way by virtue of the sentence imposed in respect of the offence of escape lawful custody (that term being directed to be served concurrently) I am unable to see how the appellant can now suggest that the “aggregate term” was manifestly excessive.  In any event the appellant has failed to demonstrate any basis upon which such a conclusion could be reached.
It was also submitted in relation to the “aggregate sentence” that it “appeared to possess only retributive aspects and attached little weight to the notion of rehabilitation”.  Again there was no challenge to the original sentence imposed on 6 May 1999 suggesting error of the kind identified (or any error at all) in the approach of the court.  The basis of this submission seems to be that the appellant received “an additional sentence” which penalised him for the escape.  It was appropriate that it did so.  The suggestion made on behalf of the appellant was not further developed and, in my opinion, it cannot be sustained.
In the circumstances the appeal is dismissed.
______________________

