


Tcherna v Garner [1999] NTSC 134

PARTIES:	EDWARD TCHERNA

	v

	DONALD GARNER

TITLE OF COURT:	SUPREME COURT OF THE NORTHERN TERRITORY

JURISDICTION:	SUPREME COURT OF THE NORTHERN TERRITORY exercising Territory jurisdiction

FILE NO:	9924019 (JA 86 of 1999)

DELIVERED:	8 December 1999

HEARING DATES:	30 November and 1 December 1999

JUDGMENT OF:	THOMAS J

CATCHWORDS:

Appeal – general principles – criminal law – justices – access to interpreter – refusal by magistrate to grant stay of proceedings – whether order appealable – Justices Act 1928 (NT), s 163


Criminal Law – jurisdiction, practice and procedure – bail – refusal by magistrate to dispense with bail – whether order appealable


Justices Act 1928 (NT), ss 121A(1) and 163
Bail Act 1982 (NT) ss 9(1), 25(1), 35 and 36(3)
Justices Act 1921 (SA), s 163


Stuart v Allchurch [1923] SASR 333, applied
Dubois v Lovegrove (1987) 45 SASR 309, applied
The Queen v O’Loughlin; Ex Parte Ralphs (1971) 1 SASR 219, considered
Macey v Cooper (unreported) Northern Territory Supreme Court, 24 June 1990, Martin CJ, followed
The Queen v Roland Ebatarinja, (unreported) Northern Territory Supreme Court, 22 April 1999, Mildren J, distinguished


REPRESENTATION:

Counsel:
	Appellant:	P. Strikland
	Respondent:	R. Wild QC and I. Rowbottam

Solicitors:

	Appellant:	NAALAS
	Respondent:	Office of Director of Public Prosecutions

Judgment category classification:	C
Judgment ID Number:	tho99017
Number of pages:	18


18

IN SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Tcherna v Garner [1999] NTSC 134
No. 9924019 (JA 86/1999 FORMTEXT )

	BETWEEN:

	EDWARD TCHERNA
	Appellant

	AND:

	DONALD GARNER
	Respondent

CORAM:	THOMAS J

REASONS FOR JUDGMENT

(Delivered 8 December 1999)


	On 7 December 1999, I ruled that the appeal in this matter was not competent.  I dismissed the appeal and stated I would publish reasons which I now do.

This is an appeal from a decision of Mr A. Gillies, a stipendiary magistrate, refusing to grant a stay of proceedings and refusing to dispense with bail.  There is also an application for a bail review following an order by the learned stipendiary magistrate that the appellant be remanded in custody on a total of six charges.
	On the 18 November 1999, the appellant appeared in custody before the learned stipendiary magistrate.  The appellant was before the court on a total of six charges.  Four charges on information for an indictable offence; charges number (1) and (2) were both charges of unlawfully entering a building on the 19 October 1999 at Port Keats contrary to the provisions of s213 of the Criminal Code.  Charges (5) and (6) being charges of stealing on the same date contrary to s210 of the Criminal Code.
He was further charged with two charges on complaint being charges that on the 19 October 1999 at Port Keats he unlawfully damaged property contrary to s251(1) of the Criminal Code.  These two charges on complaint were numbered (3) and (4).
At the request of counsel for the appellant the matter was adjourned to the 23 November 1999 for a bail application.  The learned stipendiary magistrate stated inter alia:
“I put a note on the file and asked to request a Murrinh-Patha interpreter to enable the defence to take instructions.  I order that a Murrinh-Patha interpreter be made available to assist the defence, should this comply with court guidelines.
I don’t know what the situation is in relation to ordering that somebody, at court expense, be made available to assist the defence.  I can accept that somebody could be made available to assist the court, to ensure that the defendant understands and appreciates what’s going on, in the context of the court proceedings.  But I do not know whether it’s appropriate that money be spent by the Office of Courts Administration, enabling the defence be instructed.
So if it’s within the guidelines, yes.  If not, no, I’m afraid.”
	On 23 November 1999 counsel for the appellant appeared before the learned stipendiary magistrate and sought an order that the proceedings against Mr Tcherna be stayed until such time as a Murrinh-Patha interpreter be provided to him, for the purposes of giving instructions and obtaining legal advice and interpreting the proceedings in court.

There followed a discussion between the learned stipendiary magistrate and counsel for the appellant as to who had responsibility for obtaining an interpreter for the purpose of giving instructions and obtaining legal advice.  It is not necessary to go into those discussions for the purpose of this appeal.
Counsel for the appellant then made submissions that the learned stipendiary magistrate had the power to stay the proceedings, in circumstances where the appellant could not understand or provide instructions in respect of the proceedings, without the assistance of an interpreter.  Counsel for the appellant relied on a number of authorities to support his submission that the learned stipendiary magistrate did have the power to order a stay of proceedings.  These are Barton v The Queen (1980) 147 CLR 75, Dietrich v The Queen (1992) 177 CLR 292, Edebone v Allen [1991] 2 VR 659 and Ebatarinja v Deland (1998) 194 CLR 444.
On the appeal to this Court, the question of whether or not the learned stipendiary magistrate had the power to grant a stay of proceedings and if so whether in this case he should grant such a stay has not been fully argued.
This was because the Crown sought to raise a preliminary issue that the appeal itself was incompetent.  I indicated I would give a ruling on this preliminary issue and then if I ruled against the Crown the question of the learned stipendiary magistrate’s power to grant a stay of proceedings would be argued in full.
On 23 November 1999, Mr Strikland, counsel for the appellant, agreed with the learned stipendiary magistrate that for the purpose of these proceedings his Worship was not sitting as a Court of Summary Jurisdiction but as a justice.
The learned stipendiary magistrate ruled that he did not have the power in respect of the two charges in the Court of Summary Jurisdiction to order a stay of proceedings.  He also ruled that in respect of the four charges on indictment he was sitting as a justice and he did not have the power to stay the committal proceedings.
In coming to this conclusion his Worship did canvas various provisions of the Justices Act and set out the powers he did have both as a justice and sitting as a Court of Summary Jurisdiction.
Mr Strikland, on behalf of the appellant, made an application that bail should be dispensed with in accordance with s9(1) of the Bail Act on the grounds that his client, the appellant in these proceedings, could not give the necessary undertaking required under s25(1) of the Bail Act.  Counsel for the appellant sought to rely on the decision of The Queen v Roland Ebatarinja a decision of Mildren J unreported delivered 22 April 1999.
It is relevant to note that before the learned stipendiary magistrate, Mr Davis the prosecutor, indicated that the prosecution were opposing bail on a number of grounds.  In summary the basis for the prosecution opposition to bail was:
(1)	that the appellant had failed to appear to answer bail on four occasions in respect of other matters, being 7 October 1997, 5 November 1997, 7 May 1998 and 25 June 1998,
(2)	that the appellant had prior convictions for property offences and a conviction for these offences would result in a mandatory 12 months sentence of imprisonment,
(3)	the appellant was under a suspended sentence of imprisonment having been convicted by the Court of Summary Jurisdiction at Port Keats on 8 July 1999 for certain property offences.  The appellant was sentenced to a total of 10 months imprisonment suspended after he had served 5 months imprisonment.  This sentence dated from 4 April 1999.  The court also made an order specifying a period of 9 months from the making of the order during which the appellant not commit another offence punishable by imprisonment if the defendant is to avoid being dealt with under s43 of the Sentencing Act.
	The appellant had been released from gaol on 3 September 1999.  A copy of the notice of suspended sentence of imprisonment was tendered and marked Exhibit P1 in these proceedings.

The record of prior convictions was marked as Exhibit P2.
The matter before the learned stipendiary magistrate was adjourned to the following day, 24 November 1999.  His Worship requested that a representative from the office of the Director of Public Prosecutions attend the following day to explain that office’s policy with respect to interpreters.
Mr Adams, who attended to represent the Office of the Director of Public Prosecutions, indicated that the policy of the Office of the Director of Public Prosecutions was set out at p 148 of the 1998-1999 Annual Report of the Director of the Public Prosecutions to Parliament.  The policy is as follows:
“(i)	The Office accepts responsibility on behalf of the Crown for the provision of an interpreter to be available in court in order that the defendant may understand the nature of the proceedings.
(ii)	Defence are responsible for payment of interpreter fees, other than when the interpreter is required in court; for example, where the defence require an interpreter for conferences.”
	Mr Adams, on behalf of the Director of Public Prosecutions, undertook if it were possible, to have available an interpreter for court on the day the matter was listed for hearing and would also attempt to have the interpreter available to the defence for half an hour before court was due to start to obtain instructions.  If extra time were needed to obtain instructions then this could be arranged on making an application to the presiding magistrate.

His Worship then adjourned the four charges on indictment being charge (1), (2), (5) and (6) for a committal hearing on 29 December 1999.  The other two matters being charges number 3 and 4 in the Court of Summary Jurisdiction were adjourned for mention only on the same date.
His Worship remanded the appellant in custody to appear on 8 December 1999.
On 24 November 1999, the appellant lodged a notice of appeal.  The grounds of appeal being as follows:’
“1.	The magistrate erred in law in holding that he did not have any power to stay the criminal proceedings in this matter.
2.	The magistrate erred in law in refusing to grant a stay of proceedings until such time as an interpreter can be made available to the appellant to enable him to communicate effectively with his lawyers, give instructions, receive legal advice and understand court proceedings.
3.	The magistrate erred in law in refusing the application to dispense with bail in circumstances where the appellant was unable to understand the obligations of bail or enter into a bail undertaking and was unable to instruct his lawyers in relation a bail application because of his inability to communicate effectively in English.”
	On 30 November 1999, the appellant lodged a request for review of a decision in relation to bail.

It is relevant to note that throughout the hearing of this appeal the appellant was present in court.  Present with him was a Ms Christine Cumaiyi who is an interpreter in the Murrinh-Patha language.  Ms Cumaiyi interpreted for the appellant as the appeal was argued.  The Office of the Director of Public Prosecutions arranged for Ms Cumaiyi to attend for the purpose of interpreting for the appellant in the Murrinh-Patha language.
I will deal firstly with the Crown submission that this appeal is incompetent.  The Crown submission in summary is that the order made by the magistrate on 23 and 24 November 1999 with respect to the proceedings before him was an interlocutory order, that the right to appeal under s163 of the Justices Act is restricted to a final order and there can be no appeal against an interlocutory decision.
It is the submission of Mr Strikland, counsel for the defence, that the decision by the magistrate to refuse to stay the proceedings is a final order which can be appealed.
Mr Strikland agreed as I understand from his submission, that the magistrate had no power to order who should provide and be responsible for paying an interpreter for the purpose of giving instructions to counsel and in conferences between the appellant and his counsel.  However, it is Mr Strikland’s submission that the magistrate had the power to stay the proceedings until such time as an interpreter had been obtained.  This was necessary to avoid the injustice that follows if the appellant is not able to properly instruct his own lawyers.
It is the submission on behalf of the appellant that an order to stay the proceedings is a final order which is appellable as is the refusal to grant such a stay.
Section 163 of the Justices Act provides as follows:
“(1)	A party to proceedings before the Court may appeal to the Supreme Court from a conviction, order, or adjudication of the Court (including a conviction of a minor indictable offence but not including an order dismissing a complaint of an offence), on a ground which involves –
		(a)	sentence; or
(b)	an error or mistake, on the part of the Justices whose decision is appealed against, on a matter or question of fact alone, or a matter or question of a law alone, or a matter or question of both fact and law,
as hereinafter provided, in every case, unless some Special Act expressly declares that such a conviction, order, or adjudication shall be final or otherwise expressly prohibits an appeal against it.
		(2)	any provision of any Special Act conferring a right of appeal to a Local Court against any conviction, order, or adjudication mentioned in subsection (1) shall be read as conferring a right of appeal to the Supreme Court under this Act in lieu of to a Local Court.
	This section is substantially in similar terms to the provision of s163 of the Justices Act 1921 South Australia which has been the subject of a number of judicial interpretations in the South Australian Supreme Court.

In the matter of Stuart v Allchurch [1923] SASR 333 Poole J held that a refusal to dismiss a complaint but rather to adjourn the complaint for rehearing was not a conviction, adjudication or order within the provisions of s163 of the Justices Act and stated at p 338:
“It appears to me that the Legislature intended to use the term ‘order or adjudication’ in the sense in which it had been previously used in similar legislation, and that it covers orders which decide the substantive rights of the parties, and not orders deciding matters of procedure which are merely incidental.”
	In the matter of Dubois v Lovegrove (1987) 45 SASR 309 Cox J stated at p 310:

    “I raised at the outset this morning the question of the competence of this appeal.  Section 163 of the Justices Act 1921 gives an aggrieved party a right of appeal to the Supreme Court against ‘every conviction, order and adjudication of a court of summary jurisdiction (including an order dismissing a charge of a simple offence or a minor indictable offence)’.  It has been held consistently by this Court for more than sixty years that the right of appeal under s 163 against an order or adjudication is restricted to a final order or adjudication: see Stuart v Allchurch [1923] SASR 333.  There can be no appeal against a mere interlocutory decision.”
	In the matter of The Queen v O’Loughlin; Ex Parte Ralphs (1971) 1 SASR 219 the Supreme Court (In Banco) held that an order of the court of summary jurisdiction purporting to stay proceedings was not appealable under the provisions of s 163 of the Justices Act 1961-1969, but could be removed into the Supreme Court by certiorari and quashed.

Mr Strikland further argued that when the learned stipendiary magistrate refused to stay the proceedings he was sitting as a “court” as defined in the Justices Act.  This definition reads as follows:
“’Court of Summary Jurisdiction’ or ‘Court’ means Justices forming the Court for the purposes of hearing and adjudicating upon any case or matter which they have power to determine in a summary manner, and whether they are acting under this Act or under any other Act incorporated herewith, or by virtue of their commissions, or under the common law;”
	Mr Strikland complained that the magistrate had the power, under s121A of the Justices Act, to hear and determine the charges by information on indictment in a summary manner and had refused to do so.  I do not accept this submission.  Section 121A(1) provides as follows:

“(1)	Subject to section 122A, where –
(a)	a person is charged before the Court with an indictable offence;
(b)	the offence is either –
(i)	punishable by not more than 10 years imprisonment; or
(ii)	against section 210, 213, 228, 229, 240, 241, 243, 245, 246, 247, 251 or 252 of the Criminal Code and punishable by not more than 14 years imprisonment;
(c)	in the opinion of the Court, the charge is not one that the Court has jurisdiction, apart from this section, to hear and determine in a summary manner;
(d)	the defendant consents to it being so disposed of;
(e)	the prosecutor consents to it being so disposed of; and
(f)	the Court is of the opinion that the case can properly be disposed of summarily,
the Court has jurisdiction to hear and determine the charge in a summary manner, and pass sentence on the person so charged.”
	There are a number of important criteria to be met before the court has jurisdiction to hear and determine the charges on indictment being charges No. (1), (2), (5) and (6).  One of these criteria is set out in s 121A(1)(f) “the Court is of the opinion that the case can properly be disposed of summarily.”  On 23 and 24 November 1999, when the magistrate refused an application to stay the proceedings and adjourned the matters for hearing, he had no material before him on which he could form such an opinion that the case could properly be disposed of summarily.

On my reading of the transcript of proceedings before the learned stipendiary magistrate, he has not refused to hear and determine the matter summarily, he has merely adjourned the matter for oral committal which does not preclude him from subsequently making a decision to hear and determine the charges.
At p 29 of the transcript of argument before the learned stipendiary magistrate he makes reference to the fact that in respect of charges referred to as (1), (2), (5) and (6) he is sitting as a justice and not a Court of Summary Jurisdiction.  He was, in respect of charges No. (1), (2), (5) and (6), conducting a preliminary examination under Part V of the Justices Act.  Section 163 of the Justices Act applies only to appeals from the Court of Summary Jurisdiction.
With respect to the two charges on complaint referred to as charges (3) and (4) the learned stipendiary magistrate was sitting as a Court of Summary Jurisdiction.  These matters were adjourned for mention only on 29 December 1999.  The order for adjournment is not appealable under s 163 of the Justices Act.  It is not a final order which determines the substantive rights of the parties.
I have come to the conclusion that neither the refusal to grant a stay of proceedings nor the decision to adjourn charges (1), (2), (5) and (6) for oral committal and charges (3) and (4) for mention are final orders which determine the substantive rights of the parties.  They are each interlocutory orders.
	Accordingly, I agree with the Crown submission that this appeal pursuant to s163 of the Justices Act is incompetent.
Grounds (1) and (2) of the Notice of Appeal must therefore be dismissed.
I consider it relevant to note that in adjourning all the charges the learned stipendiary magistrate in effect granted a temporary stay of proceedings which allows the appellant’s legal representatives further time to explore arrangements for an interpreter to assist the appellant in instructing his lawyers.  I note that Ms Cumaiyi, who attended the Supreme Court at the instigation of the Crown for the purpose of the appeal hearing, was an interpreter that lawyers for the appellant had previously attempted to have attend to assist their client.  I also note that at the time of making a record of interview, the appellant spoke through an interpreter in the Murrinh-Patha language a Mr Aloyisuis Kingul.
For an aboriginal person who does not speak and understand English it is most important that they have access to an interpreter in their own language to ensure a fair trial according to law.
Ground 3 of the Notice of Appeal relates to the decision to refuse to dispense with bail.  I accept the Crown submission that on questions of bail there is no appeal under s163 of the Justices Act.
Accordingly, Ground 3 of the Notice of Appeal must also be dismissed.
With respect I adopt the conclusion of Martin CJ in Macey v Cooper (unreported) matter No. 9816567 delivered 24 June 1999:
“The prescribed manner of seeking to have a decision in relation to bail considered in this Court is by way of the review procedure provided for in s 35 of the Bail Act and regulations under that Act No 6 of 1990.  That is a beneficial procedure since the review of a decision is by way of a rehearing (s 36(3)).  The appeal provisions of the Justices Act do not apply to decisions under the Bail Act which has been described as a code governing all matters relating to bail (Birdwood v Murphy (1997) 6 NTLR 200).  I agree.”
	Section 36(3) of the Bail Act provides as follows:

   “The review of a decision shall be by way of rehearing, and evidence or information in addition to, or in substitution for, the evidence or information given or obtained on the making of the decision may be given or obtained on the review.”
	In undertaking this review I consider that I am reviewing both the magistrate’s decision to (1) refuse to dispense with bail under s 9(1) and (2) the refusal to grant bail.

With respect to the refusal to dispense with bail, counsel for the appellant sought to rely on the decision of Mildren J in The Queen v Roland Ebatarinja (supra).
I do not consider the authority assists the appellant as the circumstances and factual background are very different.  Mr Ebatarinja is described in the reason for judgment of Mildren J as deaf and mute, unable to read or write or communicate except by using his hands to ask for simple needs.  He is unable to communicate with his lawyers or to follow legal proceedings.  It was not possible to teach him to communicate by sign language in the near future.
In the matter of Edmund Tcherna, there is no suggestion that Edmund Tcherna has any defective faculties, that he is lacking in intelligence or unable to communicate.  He is, on the submissions made to this Court, apparently able to communicate through an interpreter in the Murrinh-Patha language.  His problem is an inability to speak and understand the English language.  With the assistance of an interpreter in the Murrinh-Patha language he is able to understand and communicate.
I agree with the decision of the learned stipendiary magistrate that it is not appropriate to dispense with bail.  Lawyers for Mr Tcherna are still exploring options for obtaining an interpreter to assist Mr Tcherna.  An interpreter in the Murrinh-Patha language was present in Court to assist Mr Tcherna during the hearing of this appeal and was able to explain to Mr Tcherna the meaning and conditions of bail if bail is granted on this application for review of bail.  I refuse the application to dispense with bail under s 9(1) of the Bail Act.
The learned stipendiary magistrate refused bail and remanded the appellant in custody.  The Crown oppose an order granting bail for the reasons advanced by the prosecution before the learned stipendiary magistrate to which I have already referred.
 On the application to review the refusal by the learned stipendiary magistrate to grant bail, the appellant tendered a number of documents.  I have had the opportunity to read the affidavit of Kirsty Gowans sworn 30 November 1999 (Exhibit 1), the affidavit of John Sheldon affirmed on 30 November 1999 (Exhibit D2), affidavit of Ronald Woodroffe sworn 30 November 1999 (Exhibit D3), record of interview with Edmund Tcherna on 20 October 1999 (Exhibit D4) and letter dated 29 November 1999 from FORWAARD to North Australian Aboriginal Legal Service and accompanying annexures (Exhibit D5).
In making application for bail, Mr Strikland on behalf of the appellant submitted that arrangements could be made for the appellant to reside at FORWAARD and undertake the Alcohol Rehabilitation Program conducted at FORWAARD.  This had not been part of the application for bail before the learned stipendiary magistrate.  I indicated I would adjourn the matter till 10.00 am on 7 December 1999 to enable the appellant to make further inquiries and either call evidence or be in a position to put a letter forward from the Director of FORWAARD addressing certain aspects of any bail condition that Mr Tcherna reside at FORWAARD.
On 7 December 1999, Mr Strikland, on behalf of the appellant, tendered a letter from the Director of FORWAARD dated 29 November 1999 (Exhibit D5) indicating Mr Tcherna could be admitted to FORWAARD forthwith as a condition of bail.  Attached to the letter was a proposed agreement Mr Tcherna would be required to sign.  I was informed after the Court took a short adjournment for this purpose that Ms Cumaiyi, who was again present in Court as in interpreter to assist Mr Tcherna, had explained the terms of the agreement to Mr Tcherna that he understood these terms and wanted to sign the agreement.
I then confirmed Mr Tcherna was to appear at the Magistrates Court in Darwin at 10.00 am on 29 December 1999 and made an order allowing bail in the following terms.
Bail allowed in the sum of $1,000 own recognisance with one surety Mr Raymond Tcherna in the sum of $100 own recognisance on the following conditions:
(1)	Admit himself immediately to FORWAARD to remain at FORWAARD and to comply with the conditions of the agreement with FORWAARD, a copy of which is attached to this bail form.
(2)	Report to the OIC Darwin Police Station between the hours of 8.00am and 5.00pm each Monday and Friday.
	In summary, the orders of this Court are as follows:

1.	For the reasons stated, Grounds 1, 2 and 3 of the Notice of Appeal are dismissed.
2.	Although the appeal is dismissed as being incompetent, this Court accepts the principle that the appellant, who does not speak or understand English, should have the assistance of an interpreter in his own language to ensure there is a fair trial according to law.
3.	On the review of bail pursuant to s36(3) of the Bail Act I refuse the application to dispense with bail under s9(1) of the Bail Act.  I do grant bail subject to a number of conditions which have been outlined.
4.	I confirm the matter is listed before the Magistrates Court in Darwin at 10.00am on 29 December 1999.

______________________


