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TENTHY v CURTIS & ORS
Supreme Court of the Northern Territory of Australia. Kearney J.
31 May and 24 June 1988, at Darwin.
COSTS - Court of Summary Jurisdiction - discretion as to a ard of costs - whether guiding principle that costs generally follow the event - whether distinction between complainants who are police officers and other complainants - application of guiding principle where charge proved but complaint dismissed as trivial.

MAGISTRATES - Court of Summary Jurisdiction - costs - exercise of discretion - whether guiding principle that costs generally follow the event - whether distinction between complainants who are police officers and other complainants - application of guiding principle where charge proved but complaint dismissed as trivial.

PRECEDENT - stare decisis - whether decision of Full Court of the Federal Court a binding authority after the court ceased to be the court of appeal - whether that question a matter for the Court of Appeal to decide, as judicial policy.
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

Nos 785-787 of 1987
 






IN THE MATTER OF the
Justices Act
AND IN THE MATTER OF three
appeals from decisions of the Court of Summary Jurisdiction at Darwin

BETWEEN:
NORBETT OLAF DETLEF TENTHY
Appellant

AND:

NEVILLE CHARLES CURTIS CHARLES REUBEN CURTIS and JONATHON CLAIR CURTIS

Respondents



CORAM:	Kearney J.


REASONS FOR DECISION
(delivered 24 June 1988)



The appeals


On 29 September 1987 the 3 respondents were each charged before the Court of Summary Jurisdiction at Darwin with 3 offences under the Fish and Fisheries Act. They pleaded not guilty; by consent their cases were heard
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together. The Court eventually found each of the 9 charges proved but considered that in the circumstances of the case the offences were so trifling that it was inexpedient to inflict any punishment. Pursuant to s.75(2)(a) of the
Justices Act	the	Court	without
dismissed all of the charges; it appellant	(complainant)	to	pay
 proceeding	to conviction subsequently		ordered	the the	respondents'	costs.
Appeals	against	these	awards	of	costs	were	lodged	on
2 November	1987	and	argued	together on 31 May; I rule on them today.




The offences charged



The charges brought against each	of	the	respondents
were:·


	that he fished for commercial purposes without a licence, contrary to s.28(1) of the Fish and Fisheries Act;


	that he used an unregistered boat for commercial fishing, contrary to s.32 of the Act; and


	that he unlawfully possessed a gill net, contrary to s.28A(l) of the Act.
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It is important to note that all of these offences are classified by statute as "regulatory offences". The consequence is that by virtue of s.22 of the Criminal Code it is not open to a person charged with these offences to seek to excuse himself from criminal responsibility by relying on the defence of honest and reasonable mistake of fact under s.32 of the Code.




The hearing and the decision


The charges were heard on 29 September and 2 October 1987. The key question in the case was whether the respondents were licensed to fish commercially. The complainant's case was, in essence, that the respondents had deliberately gone fishing commercially, knowing that they were unlicensed to do so. The respondents admitted that they had used their boat for commercial fishing; they did not admit that they were unlicensed. The respondents' case was that when they went out fishing they honestly and reasonably though mistakenly believed that they were entitled to do so; this defence was not open to them, for the reason set out above, but they did not become aware of that until after their Counsel had addressed the Court at the conclusion of the evidence.
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The prosecution called 9 witnesses and tendered documentary evidence. Each of the respondents testified; they also called 2 witnesses. The evidence was that they had been licensed to fish commercially in 1986 and their boat was registered in 1986; all licences and registrations
for 1986 expired on 31 December 1986. They applied on lG April 1987 for the renewal of their licences and the registration of their boat; they paid the prescribed fees. Mr Boath, the senior licensing officer, testified that he told the respondents that they had to meet 2 prerequisites before their licences would be renewed: one of them had to hold a Master's Ticket, and their boat had to be in survey. The respondents disputed that they were so informed.

As to the matter of the Ticket, the evidence was clear that Jonathon Curtis had been told by Captain Williams, the examiner of candidates for Master's Tickets, that he had passed his examination and had qualified for his Ticket. Captain Williams testified that Jonathon Williams sat his final examination at the end of April and that the Captain then told him verbally that he had qualified. He continued:-

"[Jonathon Curtis] asked me 'Can I go fishing now?'. I said: 'As far as we're concerned you've passed the examinations and you've complied with all the
requirements. certificate in up'
 You can go ahead and	we'll	issue	the due course and you can come and pick it
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We normally say to a person who wants to go away before the.Master's certificate's raised and if they need a license, to go to Fisheries and get their licence and get Fisheries to ring us back and [we would] confirm that he has in fact passed the examinations and that the certificate is being raised. That would be the normal course of events and it probably happened in this case." (transcript, pp.122-123)


As	to	the	question	of	survey,	Mr Beath testified that -

"The problem with the survey was that the vessel had been surveyed under South Australian legislation and evidently down there they survey vessels for up to 3 years. Apparently that survey wasn't accepted under the USL code which the NT Marine Act operates under. So technically, I suppose you'd say, the vessel wasn't surveyed." (transcript, p.6)


He agreed that in 1986 the boat was in its first year of its 3-year South Australian survey, and that that survey had been accepted by the Territory authorities when the boat was registered in 1986 (transcript pp.9, 10). He later stated that he was "a bit hazy" about the survey of the boat (transcript pp.9, 10). He testified that Jonathon Curtis saw him on Thursday 30 April and said he had sat for the Master's Ticket but didn't know whether or not he had passed the examination. He said:-


"The last thing I said to him on		that 'You	can't go out because you haven't yet.'		I	wasn't	worried	about (transcript, p.22)
 
Thursday	was, got your ticket the	survey."

He later agreed that his Department had been informed on 30 April that Mr Curtis had satisfactorily completed the requirements for his Ticket (transcript, p.23). This accords with the thrust of Captain Williams' evidence.


The respondents said they believed that their boat was still in survey. They said they believed that having paid their renewal fees they were licensed to go fishing. They had in Jonathon Curtis a person entitled to his Master's Ticket. They went fishing commercially on the weekend of 2-3 May, were apprehended on 3 May with a considerable quantity of fish on board their boat, and in due course they
!aced the charges set out on p.2.


Mr Fraser, a very experienced commercial fisherman, testified as follows:-

"From your familiarity with the fishing industry, are you able to say whether it is a common practice within the industry for fishermen to go to sea having only the receipt and not having received the licence itself in hand?---I would say it is not just common practice, it is normal procedure, because of what the Fisheries Department do. You go in there; you are about to go to sea; you have prepared yourself; you pay for your licence. You pay for your licence; you go to sea. At the time I come back after 4 to 5 weeks the licence has come through in the mail." (transcript, p.128)


The evidence occupied in all nearly 2 days. In his submissions late on 2 October, Counsel for the respondents relied almost wholly on the defence of honest and reasonable

mistake of fact, under s.32 of the Code. The prosecutor then commenced his submission by pointing out that each of the offences was a regulatory offence, and the defence under Code s.32 was not open.

In his reasons for decision the learned Magistrate noted that the defence under Code s.32 was not open and that the evidence against the respondents was "overwhelming". He continued:-

"The evidentiary certificates tendered by the prosecutor established a prima facie case that none of these three men had an Al licence and that the boat was not at the time registered. The rest of the evidence demonstrates that in fact everyone thought that the papers were a mere formality and that everything had been done that needed to be done.
I am satisfied that, assuredly, the three defendants did think that. That having waited so long they didn't just go out in spite but they waited until they knew that Jonathon Curtis waited until he had his master's ticket, not in his hand but to that stage where he knew from the examiner that he'd passed before they went out.•..
I don't know what is behind all this. I don't know whether there was some dislike taken to the Curtises. I hope it wasn't because they complained to the Ombudsman that [it) has all developed. But the situation is quite plain that these three men did not have a current Al licence - not any of them - because a current licence had not been granted and the previous one had expired by effluxion of time, that the boat was not registered for the same reason, and perhaps also that they were still fiddling about with the South Australian Certificate of Survey but one certainly cannot be sure that the director had that in mind.
It is quite plain to me, therefore, that counts 1, 2 and 3 against each man is proved. The rest of the evidence I've said was quite unnecessary to get to that position. It did, however, have its usefulness.

It has driven me to the conclusion that I should find under section 75 of the Justices Act that these charges are trivial and they will therefore be dismissed without proceeding to conviction. I'm considering whether the complainants should not pay the costs" (transcript pp.163-164). (emphasis mine)


Section 75(2)(a) of the Justices Act provides:-


"If the Court thinks that the charge is proved, but that the offence was in the particular case of so trifling a nature that it is inexpedient to inflict any punishment, or to inflict any other than a nominal punishment, the Court may -

(a) without proceeding to conviction dismiss the complaint, and, if the Court thinks fit, order the defendant to pay such damages, not exceeding
$4	and	such costs of the proceedings, or either of them, as the Court thinks reasonable;"


On 7 October his Korship heard lengthy argument on the question of costs. The appellant did not seek costs but opposed an award of costs to the respondents. Pursuant to s.77(1) of the Justices Act his Worship ordered that Jonathon Curtis recover $640 for his costs and the other 2 respondents each recover $150 for their costs. His Worship said, inter alia:-

"I intend to award, under [Section 77(1)] of the Justices Act, which I say has the plain ordinary meanino that when a case is dismissed the defendant can ha e his costs from the complainant, regardless of the circumstances of the dismissal." (emphasis mine)
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As to the words emphasized, it is sufficient to say that I am satisfied that his Worship did not thereby mean that the circumstances of the case should not be considered when deciding whether or not to exercise his discretion on costs
- that would be clearly erroneous, as Ms Jenkins submitted -
but was ruling in the light of the submissions put to him, that the "dismissal" referred to in s.77(1) encompassed an order of dismissal under s. 75 (2) (a), despite the circumstances referred to in s.75(2) which distinguished it from the normal dismissal under s.69.




The grounds of appeal



	Power to make the award of costs



Ms Jenkins submitted first that the Magistrate had no power to make an award of costs in favour of the respondents. The argument was that when the Court proceeds under s.75(2)(a} of the Justices Act, its only power to award costs is that provided therein, viz:-


"...the Court may ... order such costs of the proceedings reasonable." (emphasis mine}.
 
the defendant to pay ... as the Court	thinks



In	other	words	the	submission	was	that	the		general discretionary power under s.77(1} to award		costs	does	not
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apply when the Court proceeds under s.75(2), because the specific provision for costs therein overrides the general. Section 77(1) provides:-

"When the Court makes a conviction or order, it may, if it thinks fit, in and by the conviction or order, adjudge that the defendant pay to the complainant or, in the case of an order of dismissal, that the com plainant pay to the defendant, such costs as the Court thinks just and reasonable." (emphasis mine)


I do not think that this submission can be upheld. The purpose of providing for a payment of costs in s.75(2)(a) is, I think, to ensure that even though the complaint is dismissed and the defendant is not convicted, he may nevertheless, because the charge against him was proved, be ordered to pay costs. Power to order the payment of costs must be found in a statute. In the absence of the special provision in s.75(2)(a) there would appear to be no power to order a defendant dealt with under that provision to pay costs. Viewed in this light, the provision is enabling in character, vesting an additional power in the Court. The only other costs provision is s.77(1), which
implements	the	general	principle	that	"costs	generally
follow the event", while preserving the Court's discretion whether or not to apply that principle in the case before it. On its face, it does not permit an order for costs to be made against a defendant dealt with under s.75(2)(a); it is, I think, a precondition to the award of costs in favour
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of a complainant under s.77(1) that the defendant be convicted or an order made against him - see Barnett v Raynor (1968) VR 386 at 388, which I consider applicable despite the different wording of s.97 of the Magistrates (Summary Proceedings) Act 1975 (Vic.).

I consider that s.77(1) is a sufficient source of power to make the award in question, provided the dismissal ordered in this case under s.75(2)(a) is properly characterized as an "order of dismissal" within the meaning of that phrase in s.77(1). Whether it is properly so characterized, appeared to lie at the root of the appellant's second submission.




	Error in exercise of power



Ms Jenkins' second submission was that the Magistrate erred when exercising his discretionary power under s.77(1), by awarding costs to the respondents. The argument was that there had been a finding of guilt - "the charge is proved", in terms of s.75(2) - and that meant that the complainant was the successful party. Ms Jenkins submitted that there was no precedent for costs being awarded against a successful complainant, as here. She submitted that the
general	principle	observed	in	the	Courts	of	Summary
Jurisdiction	in	the	Territory	is	that "costs follow the

event"; so while costs may properly be	awarded	against	an unsuccessful	complainant,	or an unsuccessful defendant, it
is	an	error	to	award	costs	under	s.77(1) successful complainant or a successful defendant.
 against	a


Setting aside the specific provisions of s.77(1), the law as I understand it is that a judicial discretion to award costs may be properly exercised against a successful party, but only if some special circumstances or grounds are shown. See Berbette Pty Ltd v Hansa (1976) VR 385. A rule that "costs generally follow the event" expresses a settled practice that in the absence of special circumstances a successful party should be awarded costs; see Ritter v Godfrey (1920) 2 KB 47 at p.52, per Lord Sterndale MR.

The question of the discretionary award of costs by Courts of Summary Jurisdiction has received some consideration in the last three decades; the pendulum of the law has swung a long way, in this and certain other jurisdictions. The issue frequently arises in the context whether and in which circumstances costs should be awarded against the police; the reason is that police initiate most
of the cases heard in those Courts. this development.
 I turn to trace briefly

A	convenient	starting	point is Ryall v Ark Hen Chin (1960) NTJ 712, a case	in	which	certain	complaints	were
19


dismissed and the complainant police officer was ordered to pay each defendant's costs. On appeal, Kriewaldt J considered the circumstances in which a Court of Summary Jurisdiction should exercise its power to order costs against a police officer, when dismissing a complaint he had laid bona fide in the execution of his duty. His Honour considered that long-established practice in the Territory showed that the Magistrate was in error in basing his order upon the view that costs should normally be awarded against an unsuccessful complainant (that is, on the principle that costs follow the event). His Honour noted that very few orders for costs had been made against a police officer who had failed in a prosecution; he could not recall any case where an order for costs had been made in the Court of Summary Jurisdiction against a police officer acting in the course of his duty. After reviewing the history of s.77(1) and the authorities, his Honour concluded that the ordinary practice in the Territory was to refuse to order costs against a police officer who in the course of his duty commenced a prosecution in good faith after adequate inquiry into the circumstances. It may fairly be said that despite contrary views expressed from time to time see, for
example, Oustee v Jennings practice generally adopted time; it was founded on
 (1938) 41 ALR 216 - this was the throughout Australia at that the reasons of public policy
expressed, for example, in Ex parte Jones (1906)
313 at pp.315-316 per Darley CJ.
 6	SR(NSW)

In Haag v Underdown (1968) 13 FLR 235 Blackburn J (as he then was) also held that as a general rule costs should not be awarded against a police officer prosecuting a charge in the ordinary course of his duty, though costs might be awarded if the officer, or those instructing him, should have known better than to lay the complaint or to proceed with it. In that case the complaint had been dismissed because an element of the offence had not been proved; costs were awarded against the complainant. His Honour upheld the appeal against that award, on the ground that there was no justification for departing from the general rule.

In McNeil v Bonner (1968) NTJ 820 Blackburn J again affirmed "that it is only in the exceptional case that costs should be awarded against the complainant in a Crown prosecution", but considered that the circumstances of the case before him (an appeal against an award of costs against
the	complainant)	were	such	that	it	fell exceptional category.
 within	the


This approach was radically changed in South Australia in 1971. In the seminal decision of Hamdorf v Riddle (1971) SASR 398 the Full Court of the Supreme Court of South Australia considered a provision identical with s.77(1) of the Justices Act and held that in determining whether costs should be awarded to a successful defendant, Courts of Summary Jurisdiction should not make any distinction between
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complaints made by police officers and complaints made by other persons. The Court noted that while that it was not attempting to fetter the discretion of the Courts under s.77(1), in general they should exercise their discretion as to costs in the same manner as it would be exercised in the trial of a civil action. The Court observed at p.403:-


" the judge cannot exercise his discretion adversely to the successful party on grounds entirely unconnected with the litigation. A successful party will normally get his costs, but the court has a discretion to deprive him of them provided it acts on matters connected with or leading up to the litigation."


The new approach indicated in Hamdorf v Riddle (supra) was applied in this jurisdiction by Forster J (as he then was) in Walters v Owens (1973) 21 FLR 138, an appeal from a refusal by a Magistrate to award costs to a successful
defendant	in	a	traffic	prosecution.	This	marked a new

approach in the Territory.	His	Honour	noted	the	earlier

practice	as	stated	in	Ryall v Chin	(supra)	and	Haag v

Underdown (supra), but considered at p.139 that the judgment

and	reasoning	in	Hamdorf v Riddle right".
 (supra)	were "clearly


In McEwen v Siely (1973) 21 FLR 131 the Full Court of the Supreme Court of the Australian Capital Territory held that generally an acquitted defendant should have his costs unless he had by his conduct brought the proceedings or
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their continuation upon himself, or unless some other consideration was present which made it unjust to award him costs. The Court considered that there was no justification for treating with special consideration informants who happened to be police officers. The Court noted that in relation to the unfettered statutory discretionary power to award costs, it was undesirable to set out exhaustive rules; instead, it set out some considerations it thought relevant
when the discretion was being exercised. In White v Newton (1986) 71 ACTR 41 Miles CJ noted that the reference in McEwen v Siely (supra) to an "acquitted defendant" was not without ambiguity, but that it included a person found not guilty by a Magistrate.

Ms Jenkins referred me to Schaftenaar v Samuels (1975)
11 SASR 266 where Wells J dealt with the principles by which a Court of Summary Jurisdiction should be guided in the exercise of its discretion under s.77(1) to award costs to a successful defendant. In that case the charge had not been proved beyond reasonable doubt and the complaint was dismissed, but the successful defendant was refused costs. His Honour set out 6 guiding principles at pp.274-5. In the sixth principle his Honour considered that while weight must be given to the order of conviction or dismissal, the Court should also have regard to the issues of substance actively contested. He said at p.275 that the Court could have regard, for example, to -
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"whether those issues (or some of them) were,	in consequence of the conduct of one particularly unjustifiable or needlessly contested, or contested at undue length” (emphasis mine)


See	also	the	observations	by Walters Jon	this aspect in Andrijic v Holmes (1981) LSJS 199.


In Barton v Berman (1980) 1 NSWLR 63 the Court of Appeal in New South Wales indicated that in cases in the summary jurisdiction where the question of costs is in issue, the proper approach and the relevant considerations are not those which apply on a similar question in civil cases, though the principles laid down in civil cases may provide a guide. The Court noted that the Magistrates' statutory discretion on costs was absolute and unfettered, though it was to be exercised judicially. The case involved the costs of committal proceedings, but the principles
stated	appear	to	be proceedings.

In	Cilli v Abbott
 equally




(1981)
 applicable	to	summary



53	FLR 108 the Magistrate

refused to award costs to the successful defendant; his appeal to this Court against that refusal was unsuccessful. He then appealed to the Full Court of the Federal Court,
which
 held
 that	the	Magistrate	had	to	exercise	his

discretion to award costs according to legal principles	and not	arbitrarily.	The	Court adopted the approach taken in
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McEwen v Siely (supra) and considered that the principles applicable required the application of the ordinary rule that a successful party is entitled to his costs unless
there	are	reasons
 why he should be deprived of them.	The

Court
 considered
 that	the	approach	in	Hamdorf v Riddle
(supra) (supra).
 should	be	preferred Cilli v Abbott (supra)
 to	that in Haag v Underdown is the leading case in this
jurisdiction on the point in question, and remains of substantial weight and high persuasive value, though possibly not a binding authority since the Federal Court ceased in March 1986 to hear appeals from this Curt; see Viro v The Queen (1978) 141 CLR 88 and Cole v Cunningham (1983) 49 ALR 123 at p.132. However, whether the previous decisions of the Full Court of the Federal Court in this jurisdiction remain as binding precedents may involve a question of judicial policy for decision by the Court of Appeal; see Favelle Mort Ltd v Murray (1976) 133 CLR 580 at pp.590-2 per Barwick CJ. It is now the duty of the Court of Appeal to assess the needs of society in the Territory, and to expound and develop the law accordingly.

The most recent examination of the matter is in Lewis v Utting; exp Utting (1985) 17 A Crim R 139, where the Full Court of the Supreme Court of Queensland held that the fact that proceedings are instituted by the police in the course of performing a public duty is a consideration when determining whether a defendant who has been acquitted
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should be awarded costs. In that case the police had failed to make out a prima facie case in relation to one element of the offence; the Magistrate refused to award the defendant
his	costs.
Campbell CJ
 The	Full	Court	declined	to	interfere.
noted	that	the	Magistrate	had	a	judicial

discretion as to costs and that an appellate court could interfere with the exercise of that discretion only on the well-known principles in House v The King (1936) 55 CLR 499 at p.505. The Chief Justice declined to approve of the rule expressed in cases such as Hamdorf v Riddle (supra), McEwen
v Siely p.143:-
 (supra)	and	Cilli v Abbott	(supra),	stating	at


" there are many considerations to which a Magistrate may have regard in exercising his discretion on costs in criminal cases, ones which may not be present in the usual run of civil cases, and which may render the usual rule in civil matters that 'costs follow the event' inapplicable as a general principle in such cases."


See also the exhaustive and illuminating review of the authorities on the point throughout Australia by Carter J at pp.145-158. His Honour trenchantly criticized at p.156 the laying down of any general rule, or the precise listing of relevant matters, because to do so effectively fettered a discretion which was in truth unfettered; he rejected the reasoning in Hamdorf v Riddle (supra), emphasized the difference between criminal and civil matters, and affirmed the approach taken in Ex parte Jones (supra). I observe in
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passing that it is not incompatible to have both a discretionary power and a guiding principle; the absence of the latter exposes the exercise of discretion to the charge of arbitrariness, or the appearance thereof, in the sense of extraneous matters being taken into account, and to unfairness in the sense that similar situations are treated differently.

Finally, I note the interesting commentary on the question generally, in (1987) 11 Crim LJ 42. It can be seen that there is now a divergence in approach in Australia. In some jurisdictions the exercise of the discretion as to costs is guided by a principle that costs should generally follow the event, while in others there is no guiding principle one way or the other as to the exercise of the discretion, each case being considered on its own facts. Any reconsideration of the approach in this jurisdiction, as laid down in Cilli v Abbott (supra), lies within the proper province of the Court of Appeal. Whether or not I am bound by that decision, I consider that I should follow it, as a matter of stare decisis: jus dicere, et non jus dare.

It can be seen from this review of the authorities that the law in this jurisdiction is that the discretion to award costs under s.77(1) of the Justices Act should be exercised on the same principles as it would be exercised in the trial of a civil action. Normally, the successful party
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would expect to receive costs, though he has no right to costs unless and until the Court exercises its discretion in his favour; and no distinction is drawn between complainants who are police officers and those who are not.

Ms Jenkins submitted that the offences were proved, the appellant had discharged the onus of proof, and he should be regarded as the successful party for the purposes of an award of costs; further, in her submission, the hearing had been of unnecessary length and this was solely because of the respondents' erroneous belief that a defence under s.32 of the Code was open to them.

It is however a question as to who is the successful party when a defendant is dealt with under s.75(2)(a) of the Justices Act. As the learned Magistrate succinctly put it in the course of discussion with Counsel:-

"The question is, who won this case?"


There were no convictions, and the complaints were dismissed; on the other hand the charges were found to be proved. His Worship considered that "realistically'' the respondents had "substantially" succeeded. I respectfully agree. However, I do not think that the award of costs herein depends upon an answer to the question "Who is the successful party?", though that is the way it is commonly
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expressed. The criteria for the award of costs are precisely set out in s.77(1) in terms of a "conviction" or an "order", including an "order of dismissal".

I	see no reason why the "order of dismissal" referred to in s.77(1) does not	encompass	a	dismissal	made	under
s.75(2)(a);	as	Mr Tippett
dismissal whether it be	by
manner".	It	follows	that
 put	it		"A	dismissal		is a Section	75		or		in	any	other s.77(1) empowered the Court of
Summary Jurisdiction in this case to order	the	complainant
to pay the defendants' costs. To use the terminology of the submissions, a defendant who obtains an order of dismissal in terms of s.77(1) is a successful party and should have his costs unless there are reasons he should be deprived of them.

It may be noted that there is no provision in the Justices Act corresponding to s.81(3)(a) of the Justices Act 1902 (NSW) which assimilates an order under s.556A of the Crimes Act 1900(NSW) (dismissing a charge found proved) to a conviction, for the purposes of an award of costs. The effect of that provision is to remove any power to award costs to a defendant in the circumstances which obtained in this case, while providing a discretionary power to award costs to the complainant.
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There was ample material before the learned Magistrate to warrant his making an order for costs in favour of the respondents. The proper approach on an appeal against this exercise of discretionary power is laid down in House v The
King (supra) at p.505. There is nothing to suggest that the exercise of his Worship's discretion miscarried in any way except as to quantum. In the particular circumstances of the case, the offences were trivial, as his Worship found and as is not now disputed. It seems that the respondents had satisfied all the requirements necessary to fish commercially, but lacked the written documentation. There was considerable evidence before his Worship as to the heavy losses which the respondents had sustained as a result of the seizure of their boat, their nets and their catch, and the fact that they were prevented from fishing for some time. There are no reasons connected with this litigation to warrant the respondents being deprived of their costs, they did not bring these proceedings upon themselves, nor are there any other considerations which would make it unjust to award them costs.

An award of costs should provide a full indemnity for all costs reasonably incurred. Some useful assistance as to the method of determining the proper amount to be awarded as costs, may be derived from Goodwin v Haigh (1980) 6 QL 300. On the question of quantum, his Worship's calculations were on the basis of the 2-day trial. His Worship's method of
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assessment is not under attack, except that the length of the proceedings {and thus part of the costs) is attributed solely to the erroneous conception by the respondents that the defence in Code s.32 was open, in law. No doubt much of the evidence called would in any event have been placed before the Magistrate in some form or other, upon a plea. However, it is clear, I think, that had the respondents not conducted their case under the erroneous basis mentioned, the proceedings would not have taken more than 1 day. In
those	circumstances the respondents cannot incurred,	and	it	is
 part of the costs actually incurred by be said to have been reasonably not just and reasonable that they
receive a full indemnity.	I think that it is appropriate to
order	that the award of costs to Jonathon Curtis be reduced by $300, the other costs awarded remain untouched.

In the result, the appeals against the awards of costs to the respondents are dismissed, save that the total amount awarded is reduced by deducting $300 from the award to Jonathon Curtis. The whole focus of the argument on appeal was the making of awards in favour of the respondents, not the quantum. Accordingly, the respondents have substantially succeeded on the appeals and should have their costs thereof.




