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BAI98001

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No.	JA 141/1997 (9716890)


		IN THE MATTER OF the Justices Act

AND IN THE MATTER OF an appeal against the severity of sentences imposed by the Court of Summary Jurisdiction at Darwin

		BETWEEN:


		LEEANN STANISLAUS
			Appellant

		AND:

		PETER MARK JOHNS THOMAS
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 16 February 1998)

	On 3 November 1997, the appellant pleaded guilty to two charges of aggravated unlawful damage (section 251 of the Criminal Code) and to one charge of stealing (section 210 of the Code). The learned magistrate recorded convictions in respect of each offence and sentenced the appellant to an aggregate sentence of two months imprisonment for the offence of stealing and one offence of aggravated unlawful damage. The appellant was sentenced to one months imprisonment for the other offence of aggravated unlawful damage, with the two sentences to be served consecutively, resulting in a total sentence of three months imprisonment. The appellant also pleaded guilty to a charge of failing to comply with the terms of a restraining order issued under the Domestic Violence Act – but the learned magistrate dismissed that charge upon the basis that the relevant facts were the same as those constituting the second offence of unlawful damage.

	On 4 February 1998, I allowed an appeal against sentence and set aside the sentences imposed by the learned magistrate. In substitution, I sentenced the appellant to two weeks imprisonment for each of the three offences and ordered that such sentences be served concurrently. I indicated that I would publish my reasons for this decision.

	The background to the offences was that the appellant and a Mr Bartells had enjoyed a somewhat uneasy de facto relationship for some four years commencing in late 1993. The couple had pooled their financial resources by paying their salaries into a joint account. In May 1997, Mr Bartells left their shared accommodation, taking his own property and many items which the appellant believed to have been purchased from their joint funds. He also removed $1000 from their joint account. Some two weeks later, the appellant received a telephone call from Mr Bartells who informed her that he was in the Philippines and that he had a new girlfriend. The appellant was very upset at this course of events.

	On 19 June 1997 the appellant went to the address at which Mr Bartells was then residing and poured water over a computer and record player belonging to Mr Bartells. She took a carving knife from Mr Bartells’ kitchen and slashed Mr Bartells’ clothes and several pairs of his shoes. The value of the property damaged was $3,750. The appellant also took away a radio (valued at $1100) belonging to Mr Bartells. The radio was not recovered and is claimed by the appellant to have been thrown away. These facts constituted the first offence of unlawful damage and the charge of stealing. It was not part of the Crown’s case that the appellant had unlawfully entered Mr Bartells’ residence.

	On 4 July 1997 the Darwin Magistrates Court granted Mr Bartells a restraining order in accordance with the Domestic Violence Act. The order was served on the appellant on 6 July 1997.

	On 25 July 1997, in breach of the restraining order, the appellant scratched both sides of Mr Bartells’ car with some sort of implement, causing damage to the paintwork to the value of $1667.20 (the second offence of unlawful damage).

	The appellant has previous convictions for traffic offences – including three offences of ‘exceed 0.08’ between 1986 and 1991. It was accepted by the learned magistrate that she has not consumed alcohol for the past five years.

	In his reasons for sentence, the learned magistrate expressed the view that it was a sad case, because rightly or wrongly the appellant felt betrayed by Mr Bartells and also because she had made a very strong attempt (successfully) to overcome her earlier alcohol problem. The learned magistrate felt that a “lot of weight” was to be given to the appellant’s pleas of guilty. He took into account her lack of previous convictions for stealing and unlawful damage. However, he considered the offences of unlawful damage to be serious because:

(a)	the damage caused at Mr Bartells’ residence was to items of a personal nature – “clothes, shoes, the type of property that a person acquires to enhance a lifestyle or live a lifestyle, the type of property that is personal to that person”. In the learned magistrate’s opinion: “Because of the personal nature of the damage, the effect of the damage could well remain for a long period of time, because in some respects it is an attack on a person’s psyche or individuality”; and

(b)	the second offence of unlawful damage occurred at a time when the appellant was subject to a restraining order under the Domestic Violence Act. For this reason, it was appropriate to include an element of general deterrence in the sentence for that offence.

	On behalf of the appellant, Mr Hepworth has submitted that the sentences imposed on the appellant were manifestly excessive and that the learned magistrate erred in finding that the personal nature of the property damaged in the first offence aggravated the offence. Mr Hepworth submitted that an appropriate sentence in all the circumstances would be the 14-day mandatory minimum imprisonment prescribed by section 78A of the Sentencing Act in relation to each of the three offences.

	I agree with that submission in the particular circumstances of the present offences.

	It has been observed on a number of occasions that a submission that a sentence is “manifestly excessive” is not capable of sustained argument. The appellant is a 28 year old single mother caring for her 13 year old son. She has regular employment with the Red Cross looking after elderly people. She has overcome alcohol abuse and abstained totally for five years. She pleaded guilty and had no prior history of offences of dishonesty or unlawful damage. The offences themselves were committed at a time when she was emotionally upset and, whether rightly or wrongly, feeling betrayed by her former lover who chose to inform her of the end of their relationship in what appears to have been an abrupt and heartless manner.

	I agree with the learned magistrate that the offences are serious. However, in the absence of any evidence from Mr Bartells, I would not be prepared to endorse the learned magistrate’s opinion that the damage to a person’s clothes or footwear has any greater significance than damage to other property, such as Mr Bartells’ motor vehicle. For some people, damage to their clothes may hold special significance; for others an attack on their car, fishing rods, family photographs or other prized possession may cause greater turmoil and distress.

	Having regard to personal circumstances and antecedents of the appellant, her pleas of guilty, the nature of the present offences and the circumstances in which they were committed, I consider that the mandatory minimum of two weeks imprisonment would have been more than an adequate sentence in the present case. Before the introduction of mandatory minimum sentences of imprisonment for property offences, it would have been unlikely that the present appellant would have served any part of her sentence in actual custody. It may be that the objective seriousness of the offences would have merited a sentence of imprisonment – but the very strong likelihood would have been that such a sentence would have been suspended (on conditions) having regard to the appellant’s pleas of guilty, the absence of any history of similar offences and the circumstances generally. The law now requires that the appellant serve a minimum period of imprisonment. In my view, the appellant should not be required to serve any period longer than the minimum prescribed by law in the particular circumstances of the present case.

	I emphasise that an appropriate sentence must depend on the particular circumstances of the offence and of the offender. The decision to allow the appeal in the present case is not to be taken in any way as any indication that imposition of a custodial sentence beyond the mandatory minimum for a property offence is necessarily manifestly excessive in the case of an offender who has no relevant prior convictions. Each case must be assessed in the light of its unique circumstances. In the case of the present appellant, I consider that the learned magistrate placed insufficient weight on the appellant’s pleas of guilty set against the absence of any record of similar offending and the trauma of the appellant having to serve a term of actual imprisonment for the first time. I am in no doubt that the loss of the appellant’s liberty for fourteen days has been a harsh and humiliating lesson for her. I do not consider that it was necessary for the learned magistrate to prolong that lesson either in the appellant’s interests or those of society generally.

	For the above reasons, I allowed the appellant’s appeal against sentence and made the orders referred to above.
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