19

PARTIES:	YVONNE MARGARULA

		v

		HON ERIC POOLE, MINISTER
		FOR RESOURCE DEVELOPMENT
		and
		ENERGY RESOURCES
		AUSTRALIA LTD

TITLE OF COURT:	SUPREME COURT OF THE 
		NORTHERN TERRITORY

JURISDICTION:	SUPREME COURT OF THE
		NORTH TERRITORY exercising
		TERRITORY JURISDICTION

FILE NO:	108/98 (9811250)

DELIVERED:	16 October 1998

HEARING DATES:	21-23 July 1998

JUDGMENT OF:	THOMAS J


REPRESENTATION:

Counsel:
	Plaintiff:	W.T. Houghton QC with D.S. Mortimer
	1st Defendant:	R.J. Webb
	2nd Defendant:	J.H. Karkar QC with N. Mukhtar & R.S. Hay

Solicitors:
	Plaintiff:	Dalrymple & Associates
	1st Defendant:	Northern Territory Attorney-General’s 
		Department
	2nd Defendant:	Cridlands

Judgment category classification:	C
Judgment ID Number:	tho98020
Number of pages:	27

tho98020
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 108/98 (9811250)
	BETWEEN:

	YVONNE MARGARULA
		Plaintiff

	AND:

	HON ERIC POOLE, MINISTER
	FOR RESOURCE DEVELOPMENT
		First Defendant

	ENERGY RESOURCES
	AUSTRALIA LTD
		Second Defendant

CORAM:  THOMAS J


REASONS FOR JUDGMENT

(Delivered 16 October 1998)

	This is an application by the plaintiff to the Court for an order of certiorari to quash the decision of the first defendant who made a decision on 2 June 1998 authorising the second defendant to carry out the construction of a portal and access decline at the Jabiluka project together with associated infrastructure.  Expressed more fully, the plaintiff seeks:

“1.1	 … prerogative and declaratory relief against the first defendant, and injunctive relief against the second defendant.  The plaintiff’s claim arises out of the granting by the first defendant on 2 June 1998 of an authorisation to the second defendant to carry out the construction of a portal and access decline at the Jabiluka project, together with associated infrastructure.  These works constitute the first stage of construction of the uranium mine at the Jabiluka project.

1.2	The plaintiff challenges the decision of the first defendant to grant the authorisation on the following bases:

a)	That the Minister seriously misdirected himself at law in wrongly construing s13(4) Uranium Mining (Environment Control) Act 1979 (“the UMEC Act”) as removing his discretion under s13(2) to refuse to grant an authorisation in circumstances where the applicant for an authorisation holds a mineral lease which authorises the applicant to carry out “mining” as that word is defined in the lease and in the Mining Act 1980 (NT).

b)	That the Minister wrongly construed s13(2) as enabling him to grant an authorisation to only one stage of a project for the mining of uranium, rather than as a power to grant an authorisation on a “whole project basis”, subject to the alterations to the authorisation pursuant to s15 of the UMEC Act.

c)	That the Minister wrongly construed the meaning of the word “environment” in s13 of the UMEC Act as not including the cultural and spiritual environment of the lease area and its surroundings.

d)	That the Minister failed to take into account relevant considerations in:

	i)	his decision to grant the authorisation; alternatively
	ii)	in the conditions which he imposed upon issuing the
		authorisation.”

	Details of the relief sought by the plaintiff, as set out in the Amended Statement of Claim dated 16 June 1998, is as follows:

“AS AGAINST THE FIRST DEFENDANT:

A.	An order in the nature of certiorari against the first defendant, to quash his decision made 2 June 1998 pursuant to s13 of the Uranium Mining (Environment Control) Act 1979 to grant an authorisation to ERA.

B.	A declaration that s13(4) of Uranium Mining (Environment Control) Act 1979 does not remove the Minister’s discretion to refuse an authorisation under s13(2) in every circumstance where an applicant holds a mineral lease which authorises the applicant to carry out mining.

C.	A declaration that the lawful exercise of the power conferred by s13 of the Uranium Mining (Environment Control) Act 1979 in relation to uranium mining within the Jabiluka mineral lease

(a)	is required to be exercised once only, pursuant to an application dealing with the whole of a project for the mining of uranium, and

(c)	cannot be exercised in stages upon separate applications by an intending miner.

D.	An order in the nature of prohibition against the first defendant, to restrain him from granting any further authorisation pursuant to s13 of the Uranium Mining (Environment Control) Act 1979 until the submission by ERA of an application for authorisation pursuant to s13 of the Uranium Mining (Environment Control) Act 1979 dealing with the whole of the proposed project for the mining of uranium in Jabiluka mineral lease area.

E.	Costs.

F.	Such further or other order as the Courts deems fit.

AS AGAINST THE SECOND DEFENDANT:

A.	An interlocutory and permanent injunction restraining it from acting upon the s13 authorisation dated 2 June 1998.

B.	Costs.

C.	Such further or other order as the Court sees fit.”

	At the outset of the proceedings the parties submitted an Agreed Statement of Facts dated 20 July 1998.  This document was tendered as Exhibit P3 which, omitting the formal parts and the preamble, reads as follows:

“1.	By a deed made on 25 June 1982 under the Aboriginal Land Rights (Northern Territory) Act 1976 (“the Land Rights Act”), the Governor-General granted to the Jabiluka Aboriginal Land Trust an estate in fee simple in an area of land (“the Jabiluka land”) in the Northern Territory identified as Portion 2253.  The grant was subject to an express reservation to the Commonwealth and the Northern Territory of the rights to any mineral on or below the land. [See Attachment 1].

2.	The Jabiluka land is held by the Jabiluka Aboriginal Land Trust for the benefit of groups of Aboriginals entitled by Aboriginal tradition to the use and occupation of the Jabiluka land.

3.	Yvonne Margarula is a member of the Mirrar people, who are the “traditional Aboriginal owners” of the Jabiluka land, as defined in the Land Rights Act.  She is identified by the Northern Land Council (“the NLC”) as the senior traditional owner of the Jabiluka land.

4.	Section 43 of the Land Rights Act (as in force prior to 5 June 1987) permits a Land Council to agree to give its consent to the granting of a mining interest in respect of Aboriginal land on terms and conditions.  By an agreement made on 21 July 1982 (“the section 43 agreement”) the NLC consented to the grant of a mineral lease to Pancontinental Mining Limited and Getty Oil Development Company Limited over an area of land which included the Jabiluka land for the purpose of mining uranium ore.  [See Attachment 2].

5.1	On 12 August 1982, the Northern Territory granted to Pancontinental and Getty a mineral lease No. MLN1 of about 7275 hectares of land (“the Jabiluka project area”) and all deposits of uranium ore and prescribed substances in or under the land.  The lease was for an initial term of 42 years with an option to renew for a further 10 years, and expressed to be for the purposes of mining uranium ore and other prescribed substances, and for “all purposes necessary effectually to carry on mining operations”.  [See Attachment 3].

5.2	The mineral lease is expressed to be granted pursuant to the Mining Act of the Northern Territory.  Section 60 of the Mining Act (which came into operation on 1 July 1982) empowers the Territory Minister to grant a mineral lease for a period not exceeding 25 years.  However, Pancontinental and Getty had applied for a special mineral lease under the (subsequently repealed) Mining Ordinance, which could be granted for a term of 42 years.  [See Attachment 3A].  The transitional provisions in section 191(15) and (15B) of the Mining Act enabled the Minister under section 60 to grant a mineral lease for a term not exceeding the 42 year term for which the special mineral lease could have been granted.

5.3	In accordance with section 175 of the Mining Act, the mineral lease was granted by the Territory Minister on the advice of the Commonwealth Minister administering the Atomic Energy Act.  [See Attachment 3B].

5.4	In Margarula v Minister for Resources and Energy and Others (Unreported, Federal Court of Australia, NG 448 of 1997, 11 February 1998) Justice Sackville held that the mineral lease had been validly granted under section 60 of the Mining Act, and in accordance with the advice of the Commonwealth Minister.  [See Attachment 3C].  The plaintiff appealed that decision.  On 30 June 1998, the Full Court of the Federal Court reserved its judgment on the appeal.

6.	The land which comprises the Jabiluka project area covers entirely the Jabiluka land, with an additional northern portion (NT Portion 2283) which is vested in the Northern Territory.  [See Attachment 4].

7.	No mining operations were undertaken by Pancontinental and Getty in the Jabiluka project area, although in July 1979 they had prepared an environmental impact statement as required by the Commonwealth Environment Protection (Impact of Proposals) Act (“the EPIP Act”) which described the proposed design and operation of a uranium mine and treatment facilities on the Jabiluka project area.  The principal features of their proposal included an underground mine, and an ore treatment plant on the site.

8.	On 6 August 1991, Energy Resources of Australia Ltd (“ERA”) purchased the mineral lease for the Jabiluka project area and related assets from Pancontinental and others.  ERA remains the holder of the mineral lease.  ERA also operates the Ranger uranium mine, which is an open cut mine with established facilities for the milling, treatment and processing of uranium ore.  The Mirrar are also the traditional Aboriginal owners of the land on which the Ranger uranium mine is conducted.

9.	Clause 27 of the section 43 agreement allowed Pancontinental and Getty to assign their rights under the agreement, but stated that Pancontinental could not assign its rights as operator of the Jabiluka project without the consent of the NLC.  On 21 August 1991, the lessees assigned all of their right, title and interest under the section 43 agreement to ERA, except for Pancontinental’s rights as operator of the project.  [See Attachment 5].  On the same date, ERA made a deed poll in favour of the NLC, undertaking to assume and comply with all of the obligations under the section 43 agreement.  [See Attachment 6].

10.	By an agreement made between the NLC and ERA on 24 December 1991, the NLC consented to an assignment to ERA of Pancontinental’s rights as operator of the project on the condition that in order for Jabiluka uranium ore to be milled on the Ranger project area, the NLC had to give its consent according to directions from the traditional Aboriginal owners of the Ranger project area.  [See Attachment 7].

11.	In 1992, ERA completed a feasibility study into uranium mining at Jabiluka and developed its own mining strategy for the area.  In essence, ERA proposed a mining operation which took advantage of existing Ranger infrastructure, and on a reduced scale to the project previously planned by Pancontinental.  ERA proposed that no processing of ore would take place at the Jabiluka mine site.  All ore would be trucked from Jabiluka by road train for processing at the existing Ranger facilities.

12.	On 14 May 1996, ERA was designated as the proponent of the Jabiluka project under the EPIP Act.  [See Attachment 8].

13.	Under the EPIP Act and the Administrative Procedures made under that Act, a draft environmental impact statement (“EIS”) was released for public examination on 17 October 1996 and to which public submissions were invited by 31 January 1997.  Eighty-five public submissions were received.  The draft EIS is a substantial document, and ERA prepared an executive summary of its contents.  [See Attachment 9].

14.	After a period of public comment, ERA submitted a supplement to the draft EIS to the Federal and Territory Government on 17 June 1997.  This supplement, together with the draft EIS, constituted the final EIS.  ERA prepared an overview of the supplement.  [See Attachment 10].

15.	The EIS contained, amongst other things, two proposed alternative arrangements for the milling of the uranium ore extracted from the Jabiluka mine.  The first option (and ERA’s preferred option) is to truck the ore from Jabiluka to the existing Ranger project area for milling at the Ranger processing facilities.  This is known as the Ranger mill option.  The second option, akin to Pancontinental’s original proposal, is to construct new processing facilities within the Jabiluka mineral lease and to mill the ore at Jabiluka.  This is known as the Jabiluka mill option.

16.	In a letter dated 22 August 1997, the Federal Minister for the Environment, Senator Robert Hill, stated to the Federal Minister for Resources and Energy, Senator Warwick Parer, amongst other things, his views and recommendations after his Department had completed an assessment of the EIS.  [See Attachment 11].

17.	In August 1997, ERA submitted an application under clause 3.2 of the 1982 agreement for a change in the concept of design and operation of the Jabiluka project.  [Attachment 12].  The change in concept proposal was ultimately submitted to a Committee convened in accordance with clause 3.2 of the section 43 agreement for consideration.

18.	In a letter dated 8 October 1997 the Minister for Resources and Energy, Senator Warwick Parer, advised ERA of his views concerning the outcome of ERA’s designation as the proponent of the Jabiluka project, together with attachments.  [See Attachment 13].

19.	By letter dated 24 October 1997 the NLC informed ERA that the traditional owners refused to give consent to Jabiluka uranium ore being milled at Ranger.  The traditional owners who instructed the NLC to refuse consent were the plaintiff and the Mirrar Gundjehmi people of whom she is the senior traditional owner.  [See Attachment 14].

20.	The plaintiff has deposed on oath in an affidavit in these proceedings, stating “I and my people withheld our consent to milling of Jabiluka ore at Ranger last year.  Neither I nor my people have or intend in the future to change that decision.”

21.	By letter dated 11 March 1998 ERA applied to the first defendant, the Minister for Resource Development for the Northern Territory, for authorisation under section 13 of the Uranium Mining (Environment Control) Act (“the UMEC Act”) to construct a security fence around the Jabiluka portal area.  [See Attachment 15].

22.	By letter dated 19 March 1998, ERA applied to the Minister for authorisation under section 13 of the UMEC Act to construct a section of new access track between the Oenpelli Road and the portal site to avoid the restricted area associated with the Boyweg site as advised by the NLC.  Permission was also sought to upgrade parts of the access track.  [See Attachment 16].

23.	On 27 March 1998 the Minister authorised the construction of the security fence and the relocation and upgrade of the access road on certain conditions.  [See Attachment 17].  By letter dated 28 April 1998, the NLC stated its concerns about the authorisation to construct a security fence and to relocate and upgrade the access road.  [See Attachment 18].

24.	By letter dated 22 April 1998, the Federal Minister for Resources and Energy designated ERA as a proponent in relation to the Jabiluka mill alternative for the purposes of the EPIP Act  [See Attachment 19].  By letter dated 27 April 1998 the Minister for the Environment advised ERA that a public environment report (“PER”) would be required in relation to the Jabiluka mill alternative.  [See Attachment 20].  A PER is a step under the Administrative Procedures of the EPIP Act.  The Department of the Environment publicly invited interested persons and organisations to make written submissions by 1 June 1998 on the draft guidelines prepared by Environment Australia and the NT Department of Lands, Planning and Environment.  [See Attachment 21].  These guidelines outlined the issues to be addressed in the PER.

25.	On 23 April 1998, ERA applied to the Northern Territory Minister for (Resource Development) for an authorisation under section 13 of the Uranium Mining (Environment Control) Act 1979 to construct a portal and access decline and associated infrastructure at the Jabiluka project.  The application does not seek authorisation to commence the extraction of uranium ore or its milling or other treatment.  [See Attachment 22].

26.	By letter from the NLC to the Minister dated 1 May 1998, the NLC stated its objections to the Minister granting an authorisation to ERA.  [See Attachment 23].  By letter of 5 May 1998, the Acting Minister for Resource Development responded to the NLC’s letter.  [See Attachment 24].

27.1	Mining at the Ranger uranium mine has taken place with authorisations being granted under section 13 of the UMEC Act on a staged basis, as well as variations under section 15 of that Act.  Between May 1979 and August 1982, ERA sought and obtained approvals under the UMEC Act, some under section 13 and some under section 15.  The majority were section 13 approvals for a range of specific activities concerning the development of the mine, for example, siteworks, the retention pond, the tailings dam and ore treatment facilities.  There were also approvals for variations arising from works for which section 13 authorisations had been granted.

27.2	In 1982, all of those approvals, whether under section 13 or 15, were consolidated into a single section 13 authorisation designated as A/82/3.  At that stage there was a complete mining project underway.  From 1982 to 1998 ERA made applications under the UMEC Act.  As a matter of form, there being no special application form, the applications sought approval under the Act.  The approvals have been expressed by the Minister as being granted under section 15.  Taking into account the number of variations, the total number of authorisations and variations was at least 100.

28.	On 7 May 1998, by a majority, the Committee that was convened under clause 3.2 of the section 43 agreement approved each of the changes in concept of design and operation which ERA had submitted.  [See Attachment 25].  The approval was subject to certain conditions which included ERA entering into a deed poll in favour of the NLC as attached to the determination.  On 26 May 1998, ERA signed the deed poll.  Under the deed poll, ERA agreed to re-align the access road to a route acceptable to the NLC in order to avoid the Boiwek-Almudj complex of sacred sites as advised by the NLC.  [See Attachment 26].

29.	Under cover of a facsimile transmission dated 21 May 1998, the NLC stated its views to the Secretary of the Department of Mines and Energy about ERA’s application for authorisation to construct a portal and decline.  [See Attachment 27].

30.	On Friday 22 May 1998, the plaintiff sought and obtained an ex parte interim injunction from Justice Marshall of the Federal Court of Australia in Melbourne restraining the Minister from granting the section 13 authorisation for the construction of the portal and decline and associated infrastructure.  [See Attachment 28].

31.	By letter dated 26 May 1998, the Supervising Scientist advised the Director of Mines, Department of Mines and Energy, that he had no objection to ERA’s authorisation being approved subject to certain stated conditions.  [See Attachment 29].

32.	On 27 May 1998, the defendants applied to discharge the injunction and to transfer the proceedings to this Court under the Jurisdiction of Courts (Cross-Vesting) Act.  On Thursday 28 May 1998, Justice Marshall transferred the proceedings to this Court, and extended the injunction until 5.00pm on Monday 1 June 1998.  [See Attachment 30].

33.	On Monday 1 June 1998, the parties consented to orders of this Court to dissolve the injunction upon an undertaking by ERA that if the authorisation was granted it would give the plaintiff 7 business days’ notice of its intention to commence work under the authorisation.  [See Attachment 31].

34.	On 2 June 1998, the Secretary of the Department of Mines and Energy provided to the Minister a memorandum, together with attachments, concerning ERA’s application for an authorisation to construct the portal and access decline and association infrastructure.  [See Attachment 32].

35.	On 2 June 1998, the first defendant informed Senator Hill, the Federal Minister to the Environment, and Senator Warwick Parer, Minister for Resources and Energy of his intention to approve ERA’s application.  [See Attachment 33].

36.	On 2 June 1998, the first defendant granted an authorisation to ERA to undertake the works for the portal and access decline and associated infrastructure.  [See Attachment 34].  ERA cannot extract or mill uranium without such activities being authorised under section 13 of the UMEC Act by the Minister.

37.	On 2 June 1998, ERA gave the plaintiff such notice of its intention to commence work in accordance with its undertaking.  [See Attachment 35].

38.	Between late May 1998 and late June 1998, there was correspondence between the NLC and ERA concerning, amongst other things, the relocation of the access road.  [See Attachment 36].

39.	On 10 June 1998, the plaintiff applied for an interlocutory injunction restraining ERA from commencing work pursuant to the authorisation.  The application was heard by Mr Justice Bailey on Friday 12 June 1998.  His Honour dismissed the application and ordered the plaintiff to pay ERA’s costs.  The Minister made no application for costs.  [See Attachment 37].”

I now turn to deal with each of the plaintiff’s challenges:

(a)	That the Minister seriously misdirected himself at law in wrongly construing s13(4) Uranium Mining (Environment Control) Act 1979 (“the UMEC Act”) as removing his discretion under s13(2) to refuse to grant an authorisation in circumstances where the applicant for an authorisation holds a mineral lease which authorises the applicant to carry out “mining” as that word is defined in the lease and in the Mining Act 1980 (NT).

	Section 13 of the Uranium Mining (Environment Control) Act provides as follows:

	“(1)	The owner or manager of a mine, or a person otherwise entitled under a law in force in the Territory to carry out mining on a mine, may apply in writing to the Minister for an authorization.

	(2)	Subject to this Act, the Minister may by notice in writing served on the applicant for the authorization determine an application under sub-section (1) by –

(a)	granting, either conditionally or unconditionally; or

(b)	refusing to grant,

the authorization only if he is satisfied that the grant of the authorization, or the refusal to grant the authorization, as the case may be, will assist in protecting the environment from harmful effects of mining.

	(3)	The Minister may refuse to determine an application under sub-section (1) unless plans, reports, specifications, designs, management plans or other documents specified by him to the person who made the application are provided to him.

	(4)	The Minister shall not refuse to grant an authorization if the effect of the refusal would be to prevent mining authorized by or under another law in force in the Territory unless the refusal is a refusal referred to in sub-section (3).”

	The plain meaning of the words in s13(4) is that the Minister cannot refuse to grant an authorisation if the effect of such refusal would be to prevent mining otherwise authorised.  The only exception is as provided in s13(3).  The discretion given to the Minister under s13(2) is expressly made “subject to this Act” which includes s13(4).  The provisions of s62B(2)(f) of the Interpretation Act allows the Court to consider the Second Reading Speech made by the Minister to the Legislative Assembly.  In the Second Reading Speech at p820-821 of the Parliamentary Record, the Minister said:

“Basic to the bill is the requirement that no mining may take place in the region without authorisation from the minister who may impose wide-ranging and rigid conditions upon the grant of any authorisation ….
However, I would point out that the Minister may not act to refuse to permit mining or to permit mining to continue if it is otherwise authorised.  In other words, although he may attach onerous conditions to the grant of an authorisation to mine, the bill cannot be used to prevent uranium mining altogether.”

	In the matter before the Court, mining on the Jabiluka project area is authorised under the mineral lease granted under the Mining Act s60.  I reject the argument by counsel for the plaintiff, Mr Houghton QC, that there is a distinction between “entitlement” to mine and “authority” to mine.  The mineral lease (attachment 3 in Exhibit P4) grants a lease over the uranium deposit expressly for the purpose of mining uranium “and for all purposes necessary effectually to carry on such mining operations thereon or therein including:” – a list of activities relating to mining operations.

	In any event, where an Act or agreement confers an authorisation on a person to do an act or thing which he or she is otherwise not entitled to do, the Act or agreement entitles that person to do that act or thing (Ex parte Johnson; Re MacMillan (1947) 47 SR (NSW) 16 Jordan CJ at 18  The Wik Case (1996) 187 CLR 1 at 257).

	There is no conflict between the provisions of s60 of the Mining Act and s13 of the Uranium Mining (Environment Control) Act.  Accordingly, the principle as expressed in the maxim and advanced by the plaintiff “generalia specialibus non derogant” does not apply.

	I do not accept the argument by counsel for the plaintiff that the Minister misdirected himself in law as to interpretation of s13(4) of the Uranium Mining (Environment Control) Act.

	The second ground for challenging the Minister’s decision is:

(b)	That the Minister wrongly construed s13(2) as enabling him to grant an authorisation to only one stage of a project for the mining of uranium, rather than as a power to grant an authorisation on a “whole project basis”, subject to the alterations to the authorisation pursuant to s15 of the UMEC Act.

	I do not accept this submission.  The definition of “mine” in s2 of the Uranium Mining (Environment Control) Act  commences with the words “means a place within the region where any operation has been, is being or will be carried on ….”.  Section 13(1) of the Uranium Mining (Environment Control) Act  would enable the owner of a mine already in existence to apply for further authorisation.  The definition of “mining” under s2 of the Uranium Mining (Environment Control) Act sets out the stages of a mining project.  Section 13(1) refers to “carry out mining on a mine”.  This must mean any one of the activities which constitute mining.  The persons referred to in s13(1) must be able to seek authorisation for one or more stages of a project for the mining of uranium.  Support for the construction of the Act as enabling the grant of an authorisation in stages is also contained in s8 and s9 of the Uranium Mining (Environment Control) Act.

	In the Second Reading Speech to the Assembly, the Minister states at p821 when speaking about the need for the legislation; “in order that the Northern Territory government may be in a position to regulate and control work on the Ranger project.”  This necessarily implies an ongoing role by the Government through the appropriate Minister and the concommitant ability to grant an authorisation to only one stage of the project rather than restricting the power to grant an authorisation on a “whole project basis”.  The plaintiff’s argument that the Minister can modify or revoke authorisations pursuant to s15 of the Uranium Mining (Environment Control) Act  does not persuade me that it follows there can be only one authorisation “on a whole project basis”.  I agree with the observation made by Bailey J on 12 June 1998 in this matter, regarding the plaintiff’s application for an interlocutory injunction (t/p 62):

“In my view it would be absurd to think that the Minister was required to give a single authorisation covering matters stretching potentially for years into the future, and then rely on Section 15 alterations to update matters on an ad hoc basis.”

	The plaintiff places reliance on the fact that the word “authorisation” appears in the singular in the Uranium Mining (Environment Control) Act.  Section 24(b) of the Interpretation Act 1980 (NT) states:

“In an Act –

(b)	words in the singular shall include the plural and words in the plural shall include the singular.”

	Other relevant provisions of the Interpretation Act 1980 (NT) in support of the construction that the Minister may issue an authorisation for one or more stages of a project for the mining of uranium are contained in s41(1) and s42.

	Attachment 32 in Exhibit P4, being a memorandum from the Secretary Department of Mines and Energy to the Minister for Resource Development dated 2 June 1998 states, inter alia, at p4:

“The practice of granting a number of Authorizations in the lead up to full scale mining activities provides for the orderly sequential development of mining operations, enables the application of best practicable technology, and ensures that an appropriate management response is made to changing circumstances over time.  ….”

I consider this to be a correct interpretation of the intent of the legislation and the Minister is entitled to grant authorisation in stages rather than just on a “whole project basis”.

	The third basis for challenge is:

c)	That the Minister wrongly construed the meaning of the word “environment” in s13 of the UMEC Act as not including the cultural and spiritual environment of the lease area and its surroundings.

	Section 18 of the Uranium Mining (Environment Control) Act sets out the matters that the Minister is to take into account in considering whether to grant an authorisation.  Section 18 provides as follows:

	“18.(1)  In considering whether to grant an authorization or exercise any other power or perform any duty under this Act, the Minister shall have regard to –

(a)	any prescribed agreement as that agreement relates to the matter in respect of which the authorization is sought;

(b)	any advice furnished under sub-section (2) or (3);

(c)	the terms of any Special Mineral Lease issued under the Mining Act applying to the mine; and

(d)	where the application or authorization relates to the storage or use of explosives –

(i)	within the Ranger project area – the location of Mount Brockman and any Aboriginal sacred sites on or near that place; and
(ii)	in every case – the location of any tailings dam, retention pond or evaporation pond;

	(2)	The Minister may, if he thinks fit, request –

(a)	the Minister of State for the Commonwealth for the time being administering section 41 of the Atomic Energy Act 1953 of the Commonwealth;

(b)	the parties to any prescribed agreement relating to a mine in respect of which it is proposed to grant, alter or revoke an authorization; and

(c)	the Supervising Scientist within the meaning of the Environment Protection (Alligator Rivers Region) Act 1978 of the Commonwealth,

to furnish him with advice.

	(3)	The Minister may, if he thinks fit, request the person applying for an authorization or, where it is proposed to alter or revoke an authorization, the person to whom the authorization was granted to furnish him with advice within the time specified in the request.”

	The plaintiff has not demonstrated that the Minister failed to take these matters into account.  The plaintiff complains that the Minister confined his consideration to the “physical environment” and ignored the cultural and spiritual environment of the lease area and its surroundings.

	This assertion by the plaintiff is not supported on the evidence.  An examination of the memorandum to the Minister (attachment 32) and the authorisation (attachment 34) do not support the interpretation of the Minister’s considerations as stated by the plaintiff.  Schedule 4 to the authorisation (attachment 34, pp5-6) reads as follows:


“SCHEDULE 4 ENVIRONMENTAL STUDIES

4.1	In order to protect the environment, the operator of the mine shall ensure that the following studies are approved by the Director and are completed to the greatest extent practicable before the commencement of any works that might compromise the integrity of the data;

4.1.1	flora and fauna surveys: including detailed surveys of the proposed haul road route and mine site with a focus on threatened species and species covered by the China-Australia Migratory Bird Agreement and the Japan-Australia Migratory Bird Agreement;

4.1.2	cultural heritage: including an assessment of current values of the site;

4.1.3	archaeology and European heritage: including detailed surveys for the proposed haul road route and mine site and confirmation of existing information for the surrounding area;

4.1.4	soil and geotechnical: including an assessment of the proposed haul road route and mine site; and

4.1.5	hydrogeology: including determination of the nature of connection between shallow and deep aquifers: potential impacts on soaks and sacred sites.”  (emphasis mine)

	Pursuant to s18(2) of the Uranium Mining (Environment Control) Act the Minister requested the Northern Land Council to furnish him with advice in respect of the second defendant’s application for authorisation.  The Northern Land Council acts in the interests of aboriginal traditional owners.  The functions of the Northern Land Council in this respect, are set out in s23 of the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth).  The Northern Land Council furnished advice by correspondence dated 1 May 1998 and 21 May 1998.  Copies of these letters are attachments 23 and 27 respectively in Exhibit P4.  There is no reference in these documents to any advice about the impact of the proposed works on the cultural and spiritual environments of the lease area and its surroundings.

	I am satisfied that the Minister complied with the matters to which he is required to have regard under the provisions of s18 of the Uranium Mining (Environment Control) Act.  In addition 4.1.2 of the Schedule to the authorisation (attachment 34 to Exhibit P4) makes it clear that there are conditions relating to the “cultural heritage” to be complied with by the operator of the mine in addition to the conditions relating to the physical environment.

	The plaintiff has not demonstrated any basis for her claim that the Minister acted under an error of law and accordingly there is no basis for the Court to intervene.

	The fourth ground is:

d)	That the Minister failed to take into account relevant considerations in:
	 i)	his decision to grant the authorisation; alternatively
	ii)	in the conditions which he imposed upon issuing the
		authorisation.

	The principles to be applied in considering whether the ground of failure to take into account a relevant consideration, and the related ground of taking into account irrelevant considerations, has been made out are set out in Minister for Aboriginal Affairs v Peko Wallsend Ltd (1986) 162 CLR 24 Mason J at 39-42.

	This involves the principle that the “ground of failure to take into account a relevant consideration can only be made out if a decision maker fails to take into account a consideration which he is bound to take into account in making that decision”.  The plaintiff in her Amended Statement of Claim alleges the Minister failed to take into account the three considerations as set out in particulars (a), (b) and (c) in paragraph 32 of the Amended Statement of Claim which are as follows:

“32.	Alternatively to paragraph 31(c), if the first defendant did not err in his construction of the meaning of the word “environment”, he failed to take into account relevant considerations in:

(a)	his decision to grant the authorisation; alternatively 

(b)	in the conditions which he imposed upon issuing the authorisation.

		Particulars of relevant considerations

(a)	Failing to take account of evidence that the route of the proposed access road cuts across a scared site (the Boyweg site) and that there was no agreement between ERA and traditional owners or the NLC on an alternative route;

(b)	Failing to take consider (sic) whether all sites of possible anthropological and cultural significance had been identified in the area before the area was disturbed and baseline data on these sites could no longer be collected.

(c)	Failing to consider the traditional owners’ beliefs about the consequences, for them and for others, which flow from the disturbance of the Boyweg site.”

	I deal with each of these particulars as follows:

(a)	Failing to take account of evidence that the route of the proposed access road cuts across a sacred site (the Boyweg site) and that there was no agreement between ERA and traditional owners or the NLC on an alternative route;

	With regard to this matter the Minister was given advice in a memorandum dated 2 June 1998 from the Secretary Department of Mines and Energy (attachment 32 in Exhibit P4).  At attachment L to that memorandum, the Secretary advised, in relation to paragraph 3.6 of the Northern Land Council’s comments, that:

“This matter has now been settled and ERA is not required to realign the access track.”

	This advice was correct.  Evidence in support of this advice being correct is contained in the affidavit of Mr Gareth Lewis an anthropologist with the Northern Land Council sworn 20 July 1998 (paragraph 19, Exhibit P6) regarding the position prior to Mr Lewis’ second meeting with the traditional owners, on 2 June 1998.

“19.	On the first occasion (29 April 1998), the instructions given to me for the access track not to be realigned on the basis that the existing track had already disturbed the area, and that realignment would only cause further damage to country.”

	Further evidence that this advice to the Minister was correct, is contained in letter dated 19 June 1998 from Mr Brett Midena, Principal Legal Adviser to the Northern Land Council, to solicitors for the second defendant (attachment 36 in Exhibit P4).  The letter which is headed JABILUKA MINING PROJECT states inter alia:

“As matters have transpired, we received instructions from the relevant traditional Aboriginal owners at yesterday’s meeting to the effect that the access track is not required to be moved.  You may therefore regard this letter as written permission for your client to enter the Boiwek-Almudj complex of sacred sites for the purpose of gaining access across the project area by means of with (sic) the existing access route.

In addition, the traditional Aboriginal owners have instructed us that they wish to be able to have access on a once weekly basis to the minesite for the purposes of an inspection.  We would be grateful for your confirmation that this can be accommodated.

We confirm that permits will be issued for work in connection with the Jabiluka Project to the extent that that has been authorised under the Uranium Mining (Environment Control) Act .  David Rourke of our Jabiru office will be in touch with your client to ascertain the order of priority of the various permit applications which have been submitted.”

	The Minister did not fail to take this matter into consideration.  He was correctly advised that the matter had been resolved.

(b)	Failing to take consider (sic) whether all sites of possible anthropological and cultural significance had been identified in the area before the area was disturbed and baseline data on these sites could no longer be collected.

	The Northern Land Council did not in its submissions to the Minister (attachments 23 and 27 in Exhibit P4) make any reference to these matters as factors which should have been taken into account.

	There is no credible evidence before this Court to support an assertion that the Minister was required to do anything further.  There is no credible evidence before this Court that the Minister did fail to take the matters into consideration.

(c)	Failing to consider the traditional owners’ beliefs about the consequences, for them and for others, which flow from the disturbance of the Boyweg site.

	This allegation is also not supported by any credible evidence to this Court.

	The plaintiff did not make any submissions, with respect to this allegation, to the Minister.  The plaintiff cannot now complain about a failure on the part of the Minister to take into consideration matters that were never put to him by the plaintiff, its trustee or agents.  Had the plaintiff placed any matters of concern before the Minister then the Minister could have taken into account any relevant information in addition to the matters he was required to have regard to under s18 Uranium Mining (Environment Control) Act.  However, the Minister was not under an obligation to initiate inquiries (Videto v Minister for Immigration and Ethnic Affairs (1985) 8 FCR 167 at 178).  

	I agree with the submission made by Ms Webb, counsel for the first defendant, that s18 sets out exhaustively the matters to which the Minister shall have regard including the sources of any advice to be given in relation to the application.

	The principle that I apply in deciding whether to quash the decision of the Minister by Certiorari because he committed an error of law is established in the authority Craig v South Australia (1995) 184 CLR 163 at 179.  It must be shown that the Minister fell into an error of law which caused him to ignore relevant material or to rely on irrelevant material.

	For the reasons already stated, I am not able to find the Minister committed an error of law.

	In order to quash the decision of the Minister by certiorari, the plaintiff must demonstrate that the Minister:

	(a)	fell into jurisdictional error; or
	(b)	committed an error of law, within jurisdiction, which is demonstrable on the face of the record.

	The plaintiff has not demonstrated that the Minister fell into either of the above errors.

	On the evidence before this Court the Minister did take into account the views of the Northern Land Council, the Commonwealth Minister, the Supervising Scientist and those put in the Environmental Impact Statement.  The Environmental Impact Statement was prepared in July 1979 by the second defendant’s predecessor in title.  The Environmental Impact Statement was provided to the Northern Land Council before the Northern Land Council entered into the section 43 agreement on 21 July 1982.  See affidavit of Kenneth William Lonie, General Manager Operations for Energy Resources Australia Limited sworn 10 June 1998, paragraph 11-12 (Exhibit D3).  Mr Lonie deposes to the fact that the s43 agreement required Pancontinental to comply with the Environmental Requirements for the Jabiluka Project set out in the third Schedule to the agreement.  The Environmental Impact Statement was referred to in the section 43 agreement, clause 3.1 (attachment 2 in Exhibit P4).  In his affidavit sworn 10 June 1998, Mr Lonie deposes to the fact that the Environmental Impact Statement was subject to public and governmental scrutiny (paragraph 23).  The Environmental Impact Statement concluded (p35):

   “No items of cultural significance have been identified in the area to be impacted by the mine site and haul road, as site facilities and the haul road have been located to avoid such disturbance.  Stringent controls will be placed on mine site personnel to ensure that sites are not inadvertently disturbed, including instant dismissal if found in areas designated for protection.  Controls will be implemented to ensure that dust emissions do not affect any art sites.”

	I set out paragraphs 28, 29 and 30 from the aforementioned affidavit of Kenneth William Lonie:

“28	ERA has done all of the studies and matters which the Minister for Resources and Energy, Senator Parer, required to be done prior to the commencement of the construction of the portal and access decline.  There are other works or actions that need to be done, but they do not concern the portal and decline construction.  They concern the mining of the ore, and milling operations.  There are also works which cannot be done (but which concern activities other than the portal and decline), for example, work concerning baseline data collection, ie to establish the environmental conditions which exist before the operation starts, to enable subsequent comparisons to determine if there has been any environmental impact.  ERA cannot do such works because the NLC has refused to give its permission to ERA to enter upon the leased area and perform the monitoring works.

29	There is a group called the Minesite Technical Committee which is made up of representatives of the Territory Government, the Federal Government, the NLC and ERA.  That Committee recently determined that all those works required to be undertaken prior to the construction of the decline and portal, as required by Senator Parer, have been completed.

30.	As far as the Office of the Supervising Scientist is concerned, the Supervising Scientist has stated in a letter to ERA and the Alligator Rivers Region Advisory Committee that he has no objection to work proceeding on the portal and decline access.  Now produced and shown to me marked “G” is a copy of a letter dated 26 May 1998 in which that statement is made.”

	 I refer also to attachment 29 in Exhibit P4 in which the supervising scientist, Mr Peter Bridgewater, in a letter to the Director of Mines dated 26 May 1998, stated inter alia:

“…. I agree with the conclusion of the MTC that the studies being undertaken by ERA will deliver sufficient information to meet Senator Parer’s requirements and, where appropriate, the intent of the Minister for the Environment’s recommendations.”

	The authorisation granted by the Minister is subject to environmental requirements including cultural heritage (see authorisation dated 2 June 1998 and Schedule 4.1.2 to authorisation – attachment 34).

	The discretion to grant an authorisation is vested in the Minister.  The plaintiff and other persons in the community may not agree with the Minister’s decision.  Provided the Minister does not commit a jurisdictional error or an error of law within jurisdiction, which is demonstrable on the face of the record, his decision cannot be impugned.

	No such error has been shown.

	The plaintiff’s application to quash the decision of the Minister by certiorari is refused.  Accordingly, a declaration will not be appropriate (Toowoomba Foundry Pty Ltd v The Commonwealth (1945) 71 CLR 545 at 571, 583; Dorf Industries Pty Ltd v Toose (1994) 127 ALR 654 at 667).

	The order of the Court is that the plaintiff’s claim is dismissed and judgment entered for the defendants.

	The parties are granted liberty to apply on the question of costs.

__________________

