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tho98013
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 9620737
	BETWEEN:

	THE QUEEN
		Plaintiff

	AND:

	GREGORY SCOTT DAVIDSON
		Defendant


CORAM:  THOMAS J


REASONS FOR RULING

(Delivered 20 July 1998)

	On 9 February 1998, the accused, Gregory Scott Davidson, entered a plea of not guilty to three counts on indictment that on 19 August 1995 he had sexual intercourse with the complainant without her consent.  Contrary to s192(3) of the Criminal Code.  The matter proceeded to trial before a judge and jury.

	On 12 February 1998 I gave each member of the jury an aide memoire, a copy of which is attached to these reasons.  I directed them in terms of the aide memoire and in particular with respect to Element 3 on Counts 1, 2 and 3.  I stated as follows:

“With regard to element 3 of each of the counts, I give the following direction on the law regarding ‘mistake’:

·	If the accused mistakenly believed that the complainant consented to his having sexual intercourse with her, he will NOT have intended to have sexual intercourse with her without her consent.

·	The Crown must therefore prove beyond reasonable doubt that the accused held no mistaken belief that the complainant consented to his having sexual intercourse with her.

·	This mistaken belief does not have to be based on reasonable grounds.  However, if there is no reasonable basis for any mistaken belief, you are entitled to take that into account in deciding whether or not the Crown has proved that no mistaken belief existed.”

	Prior to my giving this direction I heard submissions from both the Crown and the defence as to the appropriate direction.  The Crown submitted that s32 of the Criminal Code is independent of s31 and that if I were to direct the jury on the issue of mistake then it should not be linked with s31, but rather be done as a separate exercise.  In the submission of the Crown this would have the result of my being obliged to direct the jury that any mistake must be honest and reasonable.

	Mr Karczewski then referred to the decision of Re Attorney-General’s Reference No 1 of 1977 [1979] WAR 45 in support of his argument, in particular (at pp50-1):

“This gives rise to the second question asked in the reference it being whether that direction is ‘a correct statement of the law pertaining to the nature of the belief in consent relevant to the crime of rape’.  That is a question which with reference to the common law felony of rape has been much debated of recent times and it is a question which is, I think, best formulated as it was in DPP v Morgan [1975] 1 All ER 347, as being: ‘Whether, in rape, the defendant can properly be convicted notwithstanding that he in fact believed the woman consented if such belief was not based on reasonable grounds.’  That question for the purposes of the law in England has been finally answered in the negative by the decision of the House of Lords in Morgan’s case and it has been answered in the same way in Victoria and in South Australia, but to the contrary in New South Wales.  The authorities in those non-Code states are collected and fully discussed by the Court of Criminal Appeal of South Australia in R v Brown (1975) 10 SASR 139, particularly in the reasons of Sangster J at p 161 of the report and following.

As I understand the reasoning which leads to this conclusion it is that it is an element of the crime of rape at common law that the man should intend to have intercourse with the woman whether she consents or not or, as expressed by Lord Hailsham in Morgan’s case (at p 362 of the report), ‘the prohibited act is and always has been intercourse without the consent of the victim and the mental element is and always has been the intention to commit that act, or the equivalent intention of having intercourse willy-nilly, not caring whether the victim consents or not’.  Once that is accepted then it follows from it, and I express this without regard to the siting of the onus of proof, that an honest, but mistaken, belief held that the woman is consenting negatives the requisite intent and this remains true whether the belief held is based upon reasonable grounds or not.

The question to be decided under the Criminal Code can then be seen to be whether the offence created by it and by it called rape has a like mental element.  The offence is created by s 325 of the Criminal Code which is in these terms: ‘Any person who has carnal knowledge of a woman or girl, not his wife without her consent…’.

The Crown then referred to the following paragraph (at p51):

It is immediately apparent that that section has nothing to say about intention and nothing to say about belief.  It seems to me that the section simply says what s 1 of the Sexual Offences Act 1956 (UK) does not say, namely that ‘a man who has sexual intercourse with a woman’ not his wife ‘who does not consent commits’ the offence called rape: see Lord Cross in Morgan’s case at p 353.  Whether upon the proof of the elements of the offence as they appear in that section the man is criminally responsible will then depend not upon anything to be found by way of implication within the section but upon the application to him of one or other of the sections appearing in Ch V of the Code and more particularly for present purposes upon the application to him of s 24 which so far as is now relevant provides that: ‘A person who does or omits to do an act under an honest and reasonable, but mistaken, belief in the existence of any state of things is not criminally responsible for the act or omission to any greater extent than if the real state of things had been such as he believed to exist.’  In the crime called rape, consent or no consent of the woman is, I think, a ‘state of things’ within the meaning of that section and hence if the man does the act – ‘has carnal knowledge of the woman… not his wife without her consent’ – but does that act under an honest and reasonable mistaken belief that she is consenting, then he is not guilty of the offence called rape.  But the belief to be within s 24 of the Code must be both honest and reasonable.  Honest belief not based upon reasonable grounds is not enough.”

	There were a number of submissions made by Ms Cox, counsel for the defence, which for the purpose of this Ruling I do not need to repeat.  The transcript records discussions which took place in the absence of the jury in an effort to achieve an appropriate direction.

	Counsel for the defence opposed the Crown submission and agreed with my proposed direction as set out in the aide memoire.

	I decided not to proceed in the manner requested by the Crown, that is, the giving of a separate direction in respect of s31 and s32 of the Criminal Code.  I proceeded with the direction as contained in the aide memoire.

	The background to this matter is that the accused and the alleged victim met in Alice Springs and they commenced having a sexual relationship in February 1994.  The alleged victim moved to Darwin in 1995, as did the accused some time after April 1995.  The two commenced living together in a townhouse in Nakara.  The incident which was the subject of the three charges on indictment was alleged to have occurred at the townhouse they shared together on 19th August 1995.  The accused was charged with three charges of sexual intercourse without consent contrary to the provisions of s192(3) of the Criminal Code.  The real issue between the Crown and defence at trial in respect of all three counts on the indictment was that of consent.

	The accused pleaded not guilty to all three counts.  The jury acquitted the accused on all counts at the conclusion of the trial.

	I did not agree with the Crown submission to split the directions in respect of s31 and s32.  I was of the view that as a correct statement of the law s31 and s32 have to be read and explained together.  I also considered that to split the direction on s31 and s32 in the circumstances of this particular case could give rise to a confusion in the minds of the jury as to the law they were to apply to the facts as they found them.

	The authority on which Mr Karczewski relied is based on the Western Australian Criminal Code, which does not have a similar provision to s31 in the Northern Territory Criminal Code.  Accordingly, I was not prepared to accept that the direction he sought was appropriate in view of the provisions of s31 which must be read together with the provisions of s32 of the Northern Territory Code.

	I find some support for simplifying the direction to the jury from the Second Reading Speech to the Criminal Code Amendment (No 3) 1996 (Serial 123) on 29 November 1995:

“It is difficult to understand why a reasonable person is the yardstick in section 31(2) and an ordinary person the yardstick in section 154.  It is difficult enough for a jury to ascertain the standard by which to determine the criminality of conduct by reference to a postulated hypothetical person.  The difficulty is compounded when they are asked, in short order, to apply somewhat differing standards in situations where they must find the need to apply differing standards puzzling or unfathomable.”

	I do not suggest I relied in any way on the Second Reading Speech at the time of making my ruling.  However, my objective at the time I gave the direction to the jury, was to simplify the direction to the jury as much as possible and to give a direction which I considered combined the essence of s31 and s32 of the Criminal Code.  To split the directions on s31 and s32 in the manner submitted by the Crown was not in my opinion and in the circumstances of this case the appropriate way to proceed.


AIDE MEMOIRE TO THE JURY

R v GREGORY SCOTT DAVIDSON

SEXUAL INTERCOURSE WITHOUT CONSENT 
s192(3) OF THE NORTHERN TERRITORY CRIMINAL CODE

Introduction

1.  The indictment contains 3 counts of sexual intercourse without consent.

2.  Each of those counts consists of 3 elements.

3.	For each count, the Crown must prove each of the 3 elements beyond 
reasonable doubt.

4.	Accordingly you must consider each count separately.


COUNT 1 on the indictment consists of the following elements:

1)	That on or about 19 August 1995 at Darwin in the Northern Territory of Australia, the accused had sexual intercourse with the complainant by inserting his penis into her vagina.

2)	That the accused had sexual intercourse with the complainant without her consent.

3)	That the accused intended to have sexual intercourse with the complainant without her consent and that the accused knew the complainant was not consenting or knew that she may not be consenting and proceeded nevertheless.

If you are not satisfied that every one of these 3 elements of the offence is proved beyond reasonable doubt, the verdict will be not guilty.

If you are satisfied that every one of these 3 elements of the offence is proved beyond reasonable doubt, the verdict will be guilty.


COUNT 2 on the indictment consists of the following elements:

1)	That on or about 19 August 1995 at Darwin in the Northern Territory of Australia, the accused had sexual intercourse with the complainant by inserting his penis into her anus.

2)	That the accused had sexual intercourse with the complainant without her consent.

3)	That the accused intended to have sexual intercourse with the complainant without her consent and that the accused knew the complainant was not consenting or knew that she may not be consenting and proceeded nevertheless.

If you are not satisfied that every one of these 3 elements of the offence is proved beyond reasonable doubt, the verdict will be not guilty.

If you are satisfied that every one of these 3 elements of the offence is proved beyond reasonable doubt, the verdict will be guilty.


COUNT 3 on the indictment consists of the following elements:

1)	That on or about 19 August 1995 at Darwin in the Northern Territory of Australia, the accused had sexual intercourse with the complainant by inserting his fingers into her vagina.

2)	That the accused had sexual intercourse with the complainant without her consent.

3)	That the accused intended to have sexual intercourse with the complainant without her consent and that the accused knew the complainant was not consenting or knew that she may not be consenting and proceeded nevertheless.

If you are not satisfied that every one of these 3 elements of the offence is proved beyond reasonable doubt, the verdict will be not guilty.

If you are satisfied that every one of these 3 elements of the offence is proved beyond reasonable doubt, the verdict will be guilty.



ELEMENT 1 – counts 1, 2, 3.

“sexual intercourse” for the purpose of this case means the insertion to any extent by the accused of his penis or any part of his body into the vagina or anus of the complainant and continues until the withdrawal of the penis or other part of his body from the vagina or anus into which it was inserted.

ELEMENT 2 – counts 1, 2, 3.

“consent” means free agreement.  The complainant does not consent to sexual intercourse if she submits because of force, fear of force or fear of harm of any type to herself.

ELEMENT 3 – counts 1, 2, 3.

With regard to element 3 of each of the counts, I give the following direction on the law regarding “mistake”:
·	If the accused mistakenly believed that the complainant consented to his having sexual intercourse with her, he will NOT have intended to have had sexual intercourse with her without her consent.
·	The Crown must therefore prove beyond reasonable doubt that the accused held no mistaken belief that the complainant consented to his having sexual intercourse with her.
·	This mistaken belief does not have to be based on reasonable grounds.  However, if there is no reasonable basis for any mistaken belief, you are entitled to take that into account in deciding whether or not the Crown has proved that no mistaken belief existed.




