

3

PARTIES:	WILLIAM OSBOURNE HODGE and 
	LESLIE RUTH HODGE

	v
	ROBERT ANDREW KIMBER

TITLE OF COURT:	SUPREME COURT OF THE NORTHERN
	TERRITORY

JURISDICTION:	Interlocutory Application
FILE NO:	423/91 (9122949)
DELIVERED:	27 March 1997
HEARING DATES:	7 March 1997
JUDGMENT OF:	The Master

CATCHWORDS:
PRACTICE - Northern Territory - pleadings - statement of claim - amendment - evidence contradicting - futile 

PRACTICE - Northern Territory - pleadings - statement of claim - amendment - whether new cause of action

CASE FOLLOWED

Brooks v Wyatt 99 NTR 12


REPRESENTATION:

Counsel:
	Plaintiffs:	Mr Francis
	Defendant:	Mr Riley

Solicitors:
	Plaintiffs:	David Francis & Associates
	Defendant:	Cridlands

Judgment category classification:	
Judgment ID Number:	mas97006
Number of pages:	3IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
423/91 (9122949)			BETWEEN:
					WILLIAM OSBOURNE HODGE and
					LESLIE RUTH HODGE
						Plaintiffs
					and
					ROBERT ANDREW KIMBER
						Defendant

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 27 March 1997)

The plaintiffs commenced this proceeding by Writ on 18 November 1991, claiming damages for negligence and breach of fiduciary duty.   The substance of the claim as originally pleaded was that the plaintiffs instructed the defendant, their solicitor, to act on their behalf in the sale and conveyance of certain properties which they owned.  They allege that the defendant was instructed to arrange for vendor finance to be secured by first mortgage but he allowed their securities to be registered subject to first mortgages to other parties.  The purchasers subsequently defaulted and a sale of the properties failed to realise sufficient money to satisfy the sums secured.

The plaintiffs now seek to amend their statement of claim so as to allege that they instructed the defendant to take all necessary and reasonable steps for the protection of their interests in regard to the transaction and the provision of vendor finance.  The allegation that the defendant was instructed that vendor finance was to be secured by first mortgages has been omitted.  The substance of this claim is that the defendant failed to properly protect the plaintiffs’ interests.

The reasons for the amendment are set out in the affidavit of Mr. Francis sworn 7 March 1997.  There was an objection to the evidence of Mr. Francis on the grounds that it contains hearsay in relation to instructions received from his clients.  It is argued that the hearsay should not be allowed, notwithstanding that this is an interlocutory application (O.43.03 (2) ), because it contains evidence which contradicts sworn evidence of the plaintiffs.   I consider that this goes to weight rather than admissibility and that I should admit the evidence.

The reasons given are that the original statement of claim was lengthy and contained irrelevant material and that the claim contradicted the plaintiffs’ answers to interrogatories.  In their answers to interrogatory 10 the plaintiffs depose that they understood that they would retain ownership in the properties until they were paid in full and that they were not taking mortgages over the properties.  This clearly contradicts their pleading that the defendant was instructed that the vendor finance was to be secured by first mortgages.

These answers also contradict the plaintiffs’ sworn evidence in proceedings taken in this court to obtain access to their solicitor’s files.  In their affidavit sworn on 3 October 1990 the plaintiffs deposed that they agreed that the purchaser would be granted vendor finance secured by first mortgages over the land and that they so instructed the defendant.  According to the affidavit of Mr. Francis, sworn on the same date, they instructed him to the same effect.    

The plaintiffs have not explained this contradiction.  In the face of the evidence the case sought to be pleaded by way of amendment cannot be sustained.  An amendment which is futile should not be allowed (see Brooks v Wyatt 99 NTR 12).
The defendant also objects to the amendments on other grounds.  The form of the proposed amended statement of claim is a little confusing.   Although it is asserted on behalf of the plaintiff that the claim is solely based on negligence, reliance appears to be placed on contractual terms and conditions.   This needs clarification.

It is further argued on behalf of the defendant that the amendments constitute an attempt to introduce a statute barred claim.  The argument is that the attempt to re-cast the claim has created a new cause of action, the difference between the alleged instructions to secure the vendor finance and instructions to take all necessary steps to protect the plaintiffs’ interests constituting a different set of ideas and a new allegation of fact.

The endorsement on the writ claims damages for negligence in the provision of legal services in connection with the sale of the subject land, and the statement of claim which is sought to be amended claims damages for negligence and breach of fiduciary duty.  Apart from considerations of breach of contract, I do not consider that the proposed amendments constitute a new cause of action, they embody a different allegation as to the nature of the defendant’s breach of duty arising out of substantially the same circumstances.

On the summons filed on 4 February 1997, leave to amend the statement of claim is refused.

The plaintiffs having abandoned their claim for breach of fiduciary duty, I make the following orders on the summons filed on 3 March 1997:-

1.	In paragraph 15 of the statement of claim filed 28 April 1994 the words 
“ ... and in breach of his fiduciary duty to the plaintiffs ...” are struck out.

2.	In paragraph 16 the words “ ... owed a fiduciary duty to the plaintiffs 
and ...” and “ ...  and in breach  of that duty ...” are struck out.

3.	In paragraph 22 the words “ ... and in breach of his fiduciary duty to 
the plaintiffs ...” and “ ... breaches of duty and ... “are struck out.

4.	In paragraph 26 the words “ ... breach of fiduciary duty and ... “ are 	struck out.

