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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA 22 of 1997 FORMTEXT 

		BETWEEN:


		SALLY ANN DENISE WATSON
			Appellant

		AND:

		ROBIN LAURENCE TRENERRY
			Respondent

		AND:

No. JA 23 of 1997
					VAUGHAN LEWIS WILLIAMS
						Appellant

					AND:

					ROBIN LAURENCE TRENERRY
						Respondent


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 3 October 1997)

		Appeals against conviction.  On 31 January 1997, each of the appellants was convicted in the Court of Summary Jurisdiction sitting at Darwin for that on 9 December 1995, at Darwin, each of them behaved in a disorderly manner in a public place, namely Harry Chan Avenue.

	The grounds of appeal as set out in the Notice of Appeal are:

“1.	That the learned Magistrate erred in law in deciding that the conduct of the defendant was in contravention of Section 47(a) of the Summary Offences Act 1979

2.	That the learned Magistrate was wrong in law, in that by the said reasons he failed to take into account or give any or sufficient weight, to the evidence in deciding what acts or ommisions (sic) of the defendant constituted disorderly conduct for the purposes of Section 47(a) of the Summary Offences Act 1979

3.	That the Magistrate erred in law, in tending (sic finding) that disorderly conduct offending against Section 47(a) was conduct which seriously offends against those values of orderly conduct which are recognized by right-thinking members of the public

4.	That the penalty was excessive.”


	The learned Magistrate found upon trial after pleas of not guilty, that the appellants were each part of a group of about sixty people gathered for a demonstration in Harry Chan Avenue.  To one side of the avenue is the office of the Darwin City Council and to the other side, the Indonesian Consulate.  The demonstration was directed to the Consulate.  Placards were carried, there were speeches, after which twenty flags were distributed amongst the demonstrators, including the appellants.  The people then moved around roughly in a circle across the roadway of Harry Chan Avenue and the footpath on either side.  Apart from describing the colours of the flags, there was no evidence before his Worship identifying them, but this Court was informed that they were the flags of the Indonesian military forces - ABRI.  The flags were lifted and dropped and there were some minor obstructions to traffic.  The flags were then soaked in kerosene and set alight.  His Worship observed that when the flags were burning they produced heat causing attending police to step away.  People could have been burnt if they had not avoided the flags.  As the flags were being consumed by fire, the sticks to which they were attached were thrown together in a pile on the road where they were burnt.

	“There was no damage to any property, although there was potential danger to people who might want to interfere with someone carrying a burning flag”, said his Worship.  The attending fire brigade extinguished the burning sticks.

	His Worship was not satisfied that the parading and interference with the passage of motor vehicles amounted to disorderly behaviour.  However, he was satisfied that the burning of the flags “by any standard was disorderly conduct”.  He found that the appellants had taken part in that conduct and they were found guilty accordingly.

	The demonstration and activities of the appellants and others were directed towards the Consulate and arose from their support for people living in East Timor.  The twenty flags marked the twentieth anniversary of the date upon which Indonesia claimed authority over that part of the country.  The purpose of the demonstration was to make their feelings known to the Indonesian authorities at the Consulate, and to create the means of obtaining publicity for their cause.

	The following is taken from the appellant’s written outline of submissions:
“Concerning flag burning, such conduct may communicate an idea (i.e., may disseminate an opinion in the terms used in Lange), particularly where it is ‘overtly political’ (Texas v Johnson (105 L Ed 2d 342 at 352-4).

In this case, the burning of the flag was not gratuitous nor was it so intended.  Rather, the burning of the flag was a means to an end - to communicate to the public (including the occupants of the consulate) in dramatic terms their disapproval of the conduct of Indonesia in East Timor.  In this respect whatever offence may have been caused was incidental to the expression of opinion on an important political matter the appellants intended thereby to effect - ‘the dominant motive was one of political protest’ (Ball v McIntyre (1966) 9 FLR 237 at 244).  Given the nature of the matters that give rise to the East Timor ‘issue’, it cannot be said that the act of flag burning was so inappropriate a vehicle for the communication of a political idea as to attract the sanction of the criminal law.  This proposition is further reinforced by peaceful, orderly and respectful nature of all other aspects of the protest.”


	No issue was raised as to the findings of fact nor that the behaviour was in or within the hearing or view of any person in a public place (Summary Offences Act (NT) 1923 s47(a)).

	In determining the question of whether there had been disorderly behaviour, his Worship directed himself by reference to the two New Zealand cases referred to later, and to P W Nichols Police Offences of Western Australia, 1st Ed, Butterworths 1979.  He read part of par54/5 of that book “In Campbell v Adair (1945) SC(J) 29 at 33, the word “disorderly” connotes conduct which is less than that liable to give rise to a breach of the peace or to provoke disorderly conduct in others present.”  His Worship went on to say “So it is not a great test to find that a person has been disorderly.”  He compared the facts in Police v Christie [1962] NZLR 1109 - “A more peaceful situation than you could imagine except that they were there” - and as found by him - “There was a little more activity here.  There was a danger here.  It was potential.  There was assumed risk by the protesters and it was in a public place”.

	The law as to what amounts to “disorderly behaviour” as developed in Australia and New Zealand is quite clear.  A convenient starting point is the decision of Napier J. in Barrington v Austin & Others [1939] SASR 130.  At p132 his Honour said:

“... I have no doubt that these words, “disorderly behaviour”, refer to any substantial breach of decorum which tends to disturb the peace or to interfere with the comfort of other people who may be in, or in the vicinity of, the street or public place”.

	That was approved by the Full Court of the Supreme Court of South Australia in Rice v Hudson [1940] SASR 290.  As to the New Zealand cases commonly referred to, the first is Police v Christie [1962] NZLR 1109.  Justice Henry at p1113 came to the view that:

“To behave in a disorderly manner is, accordingly, to act in a manner which contravenes good conduct or proper conduct.  The behaviour in respect of which the section speaks is behaviour in a public place, so it becomes simply a question of whether or not the behaviour in a public place seriously offends against those values of orderly conduct which are recognised by right thinking members of the public.  There are certain manifestations of conduct in a public place which are an affront to and an attack upon recognised public standards of orderly behaviour which well-disposed persons would stigmatise and condemn as deserving of punishment.  The standard fixed ought to be reasonable and such as not unduly to limit freedom of movement or speech or to impose conditions or restrictions that are too narrow.  The conduct must be serious enough to incur the sanction of a criminal statute.  A conviction ought not to be entered unless the conduct or behaviour is such that it constitutes an attack upon public values that ought to be preserved.  The prosecutions ought to be genuinely and fairly warranted in all the circumstances to preserve orderly conduct in public places and that should appear on evidence before a conviction is entered.”

	It appears at p1115 that his Honour’s attention had been drawn to Barrington v Austin since he gave his judgment, but before it was reduced to print.  Police v Christie was referred to in Melser & Others v Police [1967] NZLR 437, Tompkins J. at first instance at p439, saying: 

“It is clear that now it is not an ingredient of an offence under that section that the conduct was such as to provoke a breach of the peace or to be calculated to do so.”  


	In that case the appellants had chained themselves to pillars at the entrance to Parliament House and could not be removed until the chains were cut.  They were awaiting a visit by the Vice President of the United States.  His Honour had no doubt that that action was disorderly.  On appeal, at p443, North P., with reference to what Henry J. had said in Christie’s case, said:

“I agree that a person may be guilty of disorderly conduct which does not reach the stage that it is calculated to provoke a breach of the peace, but I am of the opinion that not only must the behaviour seriously offend against those values of orderly conduct which are recognised by right thinking members of the public but it must at least be of a character which is likely to cause annoyance to others who are present.”


Turner J. at p444 said that disorderly conduct is conduct


“... which, while sufficiently ill mannered, or in bad taste, to meet with the disapproval of well conducted and reasonable men and women, is also something more - it must, in my opinion, tend to annoy or insult such persons as are faced with it - and sufficiently deeply or seriously to warrant the interference of the criminal law.”  

	In that same case at p445 McCarthy J., bearing in mind the political nature of the appellant’s conduct, had this to say:

“Unquestionably, freedom of opinion, including the right to protest against political decisions, is now accepted as a fundamental human right in any modern society which deserves to be called democratic.  Its general acceptance is one of the most precious of our individual freedoms.  It needed no Charter of the United Nations to make it acceptable to us; it has long been part of our way of life.  But a democracy is compounded of many different freedoms, some of which conflict with others, and the right of protest, in particular, if exercised without restraint may interfere with other people’s rights of privacy and freedom from molestation.  Freedom of speech, freedom of behaviour, academic freedom, non of these is absolute.  The purposes of a democratic society are only made practicable by accepting some limitations on absolute individual freedoms.  All this, of course, is rather elementary.” 

	His Honour noted that in that particular case the appellants were not denied an opportunity to protest, but in the circumstances upheld the decision at first instance.  

“... I agree that the appellants’ conduct here was unnecessarily disorderly and objectionable.  It was likely to engender considerable annoyance and, therefore, I believe that the appellants were properly convicted.”  (p446)

	As to political and other protests, Sangser J. in Hughes v Fingleton (1977) 17 SASR 433 at p441 agreed with the proposition put by counsel for the appellant:

“... that times change and so do standards by which conduct may be said to be “disorderly” or otherwise, particularly with regard to political and other protests.”  

However his Honour did not agree:

“... with any suggestion that words and actions which are themselves a breach of the law become lawful merely because the object of those words and actions is to draw attention to some political or other viewpoint espoused by the offender.  Mr Waye said that to be effective a protest must attract attention, that begs the question, for a breach of the law and its consequences may themselves attract a great deal of attention.  In my opinion history has many illustrations of protesters (or “reformers” as successful protesters were described after their viewpoint had become accepted) having attracted attention by words and actions which were in breach of the laws of their times.  One lesson which may be learned from history is that those protesters to whom history has accorded the appellation of “reformer” and who were prepared to break the laws of their times in their campaigning, appear to have accepted their convictions and punishments with dignity and resignation.” 

	Another case arising from political protest was Campbell v Samuels (1980) 23 SASR 389 at p391 where Zelling J. accepted what he described as the “time honoured words of Napier J.” in Barrington v Austin as the standard against which the appellant’s actions in that matter must be judged.  For other South Australian cases dealing with the subject of disorderly behaviour see also Kruger v Humphreys [1968] SASR 75; Samuels v Hall [1969] SASR 296, Daire v Stone (1991) 56 SASR 90.

	It is for the tribunal of fact to say whether matters established before the tribunal or any of them in fact constitute disorderly behaviour (per Zelling J. in Samuels v Hall [1969] SASR 296 at p309, and Mitchell J. pointed out in 
Ellis v Fingleton (1972) 3 SASR 437 at 440 that “Whether conduct is disorderly ... is to be decided by an objective test.”  It is a matter of judgment for the court drawing upon “its own experience and knowledge of life” per Bray CJ. in Romeyko v Samuels (1972) 2 SASR 529 at p564.

	I do not consider that his Worship misdirected himself as to what amounts to disorderly behaviour.  He spoke of the potential danger and risks assumed by the protesters or, in the words of Napier J., a set of circumstances which “... tends to disturb the peace or interfere with the comfort of other people ...”.  No disturbance or interference need be proved, the tendency suffices, that is, something which could lead to or conduce the breach or discomfort.

	His Worship’s finding was objective, being made in the light of all the circumstances as found by him.  I do not consider that he erred.  Waving burning flags in the vicinity of others and setting a fire on a public street in the circumstances proved, have the required tendency and were acts sufficiently serious to justify the application of the criminal law.

	I am not persuaded by the appellant’s claims to immunity upon the basis that what they did was in the course of political protest.  Political protest of this type has a tendency to disturb the peace.  Neither the protesters’ views as to the righteousness of their cause nor as to the appropriateness of their actions can make what is unlawful lawful.  Motive is irrelevant.

	The appeal is dismissed.
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