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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 9704742 FORMTEXT 

		BETWEEN:

		BEVAN BUTTON
		and SHANE ARABIE
			Appellants

		AND:

		LEONARD DAVID PRYCE
			First Respondent

		AND:

		IAN GRAY CSM
			Second Respondent

CORAM:	THOMAS J

REASONS FOR JUDGMENT

(Delivered 12 November 1997)

	This is an appeal on behalf of both appellants instituted on Originating Motion challenging the lawfulness of the sentences imposed by the second respondent.

	The Originating Motion issued on behalf of Shane Arabie sets out the sentence imposed in respect of Shane Arabie as follows:

“On the 23rd of May, 1997, Mr. Ian Gray, Chief Stipendiary Magistrate in the Juvenile Justices Court sitting at Alice Springs convicted the Applicant of 1 count of interfere with motor vehicle, 9 counts of unlawful assault, 9 counts of unlawful damage, 5 counts of unlawful use of a motor vehicle, 2 counts of theft, 2 counts of unlicenced driving, 2 counts of assault police, 1 count of escape lawful custody, 1 count of unlawful entry, 1 count of stealing and 1 count of aggravated assault and the Applicant to 18 months detention to be released after 9 months on entering a supervised bond to be of good behaviour for a period of 2 years and that the term of detention be backdated to the 4th of March, 1997.”

	The Originating Motion issued on behalf of Bevan Button stated that the sentence imposed in respect of Bevan Button is as follows:

“On the 23rd of May, 1997, Mr. Ian Gray, Chief Stipendiary Magistrate in the Juvenile Justices Court sitting at Alice Springs convicted the Applicant of 1 count of aggravated unlawful use of a motor vehicle, 1 count of damage property where loss was over $500, 6 counts of assault - threaten with firearm/weapon, 1 count of interfere with vehicle, 1 count of armed with an offensive weapon, 11 counts of unlawfully damage property and 3 counts of aggravated assault, and sentenced the Applicant to 15 months detention to be released after 9 months on entering a supervised bond to be of good behaviour for a period of 2 years and that the term of detention be backdated to the 4th of March, 1997.”

	Counsel for the appellant challenges the jurisdiction of the magistrate to make these orders in the following three respects:

	1)	In imposing a sentence of detention for longer than 12 months, contrary to s53(1)(g) of the Juvenile Justice Act which states:

   “Subject to Division 3, where the Court finds a charge proven against a juvenile it may, as it thinks fit, whether or not it proceeds to conviction, but subject to subsection (2), do one or more of the following -
		(g)	subject to subsection (10), order that the juvenile to be detained at a detention centre or imprisoned for a period not exceeding the maximum period that may be imposed under the relevant law in relation to the offence or 12 months, whichever is the lesser;”
	2)	There is no power in the Juvenile Justice Act to order cumulative sentences.

	3)	There is no power in the Juvenile Justice Act to backdate a sentence.

Summary of Submission for the appellant

	Mr Brugman, counsel for the appellants, submits that s4 of the Sentencing Act precludes the Sentencing Act from being applied in the Juvenile Court.

	Section 4 of the Sentencing Act provides as follows:

   “This Act applies to all courts other than the Juvenile Court established under the Juvenile Justice Act and the Supreme Court when exercising its jurisdiction under or in pursuance of that Act.”

	It is the submission of counsel for the appellants that there is no power under the provisions of the Justice Act either to order cumulative sentences of imprisonment or to backdate a sentence.

	Courts of Petty Sessions have no inherent jurisdiction (Sparks v Bellotti 1981 WAR 65), but such a court can regulate its own procedure.

	At Common Law a magistrate is not empowered to impose a global sentence (Lowe v Visser (1988) Tasmanian Reports 17).

	Mr Brugman then referred to the preamble to the Juvenile Justice Act which provides as follows:

“An Act relating to the investigation of offences alleged to have been committed by juveniles, the establishment of the Juvenile Court, the procedures to be adopted in and in relation to proceedings against juvenile offenders, the punishment of juvenile offenders, the transfer of juvenile offenders between the Territory and the States, and for other purposes, with the intention that juveniles be dealt with in the criminal law system in a manner consistent with their age and level of maturity (including their being dealt with, where appropriate, by means of admonition and counselling) and to extend to juveniles the same rights and protection before the law as apply to adults in similar circumstances”

	Section 3 of the Juvenile Justice Act defines “Court” as follows:

“means the Juvenile Court established by section 14 and, where the context so requires, includes the Supreme Court exercising its jurisdiction under or in pursuance of this Act;”

	Section 18 of the Juvenile Justice Act allows the Justices Act to apply as if the court were the Court of Summary Jurisdiction established by that Act.  Section 19 defines the powers of the Juvenile Court and s20(1) states as follows:

“Subject to subsection (2), the jurisdiction of the Court of Summary Jurisdiction under the Justices Act ceases to exist in relation to a matter in which the Court has jurisdiction.”

	Mr Brugman relies for his submission on the recent decision of Mildren J in matter of Nathan John Robert Benger v Mark Andrew Setter 9600187 and 9620118, JA 4 & 5 of 1997, delivered on 8 May 1997 and in particular the following paragraphs at p5:

   “Of course, the Juvenile Court could order up to 12 months for each separate offence, but there is no power contained in the Juvenile Justice Act to order the accumulation of sentences, except vide section 53(2), which does not apply to this case.  The only other power to order of the accumulation of sentences, is to be found in the Sentencing Act, which by virtue of section 4, does not apply to the Juvenile Court, notwithstanding section 52(1)(j).  See the decision of the Court of Criminal Appeal in Ebatarintja and Braun v R unreported on 14 March 1997, and in particular, my dissenting judgment where I point out that this is the inevitable consequence of the view of the majority.

    Therefore, and it is not disputed, the learned magistrate exceeded his jurisdiction and the sentences must be quashed.  It is therefore necessary for this court to exercise the sentencing discretion reposing in the learned stipendiary magistrate afresh.  When sitting on appeal from the Juvenile Court, this court exercises the powers of the Juvenile Court and not the powers of the Supreme Court when exercising its original jurisdiction.”

	The relevant part of the decision of Mildren J in Braun & Ebatarintja v R (1997) 112 NTR 31 at p43:

	“As I am in the minority, I respectfully consider it desirable that the attention of the legislature be drawn to the consequences of the answer given by Kearney and Thomas Juvenile Justice Act to the special cases.  It would appear to follow from their Honours’ reasons, that not only could a non-parole period not be fixed by this court when sentencing a juvenile convicted of murder, but that the court would have no power to back-date that sentence, or to order that sentences be served cumulatively, upon sentences imposed for other offences also involved.  It would seem to follow also, (although their Honours do not specifically deal with this) that the Juvenile Court could not back-date a sentence, order that sentences be served cumulatively, or exercise a number of other powers contained only in the Sentencing Act: see for example, ss58, 60 and 61.”
	Mr Brugman agrees that the Supreme Court is not limited in the same way that a Juvenile Court is and the Supreme Court can make orders for cumulative sentences of imprisonment and to backdate such sentences.

	Mr Brugman stressed that the severity of the sentences is not in issue and the only basis of the appeal is whether or not the learned chief stipendiary magistrate had the power to make the orders he did.

	This concludes my summary of the submission put to the Court on behalf of the appellants.

Summary submissions on behalf of the first respondent

	Mr Fox, counsel for the first respondent, submitted that the power to make the orders made by the learned chief stipendiary magistrate, is contained in s53(1)(j) of the Juvenile Justice Act which provides as follows:

   “Subject to Division 3, where the Court finds a charge proven against a juvenile it may, as it thinks fit, whether or not it proceed to conviction, but subject to subsection (2), do one or more of the following -
		(j)	make such other order in respect of the juvenile under the relevant law that it could make if the juvenile were an adult convicted of that offence under that law.”

	Mr Fox further submits that the preamble in the Justices Act makes it clear that the intention of this Act is to provide the same dispositions that are available to adults.

	It is the contention of counsel for the first respondent that as the power to make the orders is contained in s53(1)(j) then the learned chief stipendiary magistrate would not be in breach of the decision in Ebatarintja & Braun v R (supra).

	The argument for the first respondent is that when a magistrate cumulates or backdates a sentence he relies on the originating power in s53(1)(j) and is not relying upon the Sentencing Act.  The whole purpose of the Juvenile Justice Act, as it appears in the preamble, is to provide a similar system of disposition.

	There has always been a power inherent in the courts to be able to make sentences consecutive or cumulative (R v Rajacic 1973 VR at 636; R v Greenberg (1943) 1 All ER 504 at 505-6).

	Mr Fox further submits that the decision of Angel J in G v Bourne (1991) 105 FLR 52 is authority for the statement that the main thrust of the Juvenile Justice Act is to provide an environment emphasising care and reform rather than punishment.  If the court could not backdate sentences or accumulate sentences then this would not be in keeping with the intention of the Act.

	In the matter of R v Urlichs (1968) VR 249 the court dealt with a question in relation to the interpretation of s535 of the Crimes Act and the effect it had on the serving of concurrent sentences.  The court held at 250:

   “It will be seen that s19 of the Gaols Act 1958 confers power upon the court or judge to direct that the sentence imposed shall not be cumulative upon any uncompleted sentence or sentence previously imposed.  It accordingly confers power, and notwithstanding anything to the contrary in any Act, to direct that the sentence imposed shall be concurrent with any other such sentence.  It would require plain language, and especially so in relation to a penal statute, to deprive a court of a power expressed in such terms, and, in our opinion, it would be strange indeed if the power had been swept away by a side wind, as it were, provided by the terms of s535(2) of the Crimes Act 1958, notwithstanding the later enactment of that sub-section.  ...”

	This Court was also referred to the decision of Said Khodor El Karhani (1990) 51 A Crim R 123.  On this matter the Court was dealing with the interpretation of s16A of the Crimes Act (Cth), at 130 the Court says as follows:

   “It would have been surprising indeed if such a fundamental principle of sentencing, inherited from the ages, had been repealed by the Act.  But legislative slips can occur.  It is therefore necessary to look to the language and purpose of the Act.  The language of the Act gives no support for the proposition that general deterrence has been removed from the list of criteria to be considered by a court sentencing a person for a federal offence.”

This concludes my summary of submissions for the first respondent.

	At the outset of the proceedings Mr Allen appeared on behalf of the second respondent.  Mr Allen submitted he had no submissions to put forward and at that point sought leave to withdraw.

Conclusion

	It is relevant to set out the majority decision of the Northern Territory Court of Criminal Appeal Braun v R, Ebatarintja v R (1997) 112 NTR 31 at 39:

   “Section 4 of the Sentencing Act excludes the provisions of that Act from the sentencing of a juvenile only where the sentencing judge deals with the juvenile pursuant to the special powers vested in the Supreme Court under the Juvenile Justice Act.  If the sentencing judge does not deal with the juvenile by exercising those special powers, the judge may exercise the provisions of the Sentencing Act when dealing with him.  In the result, the sentencing judge in dealing with the juvenile may exercise the powers available under either the Sentencing Act or the Juvenile Justice Act, but may not exercise a combination of the powers available under both Acts.”

	I do not consider that the decision in Ebatarintja & Braun v R has extinguished the power of the magistrate to proceed under the provisions of s53(1)(j) of the Juvenile Justice Act.  I accept the arguments put to this Court by counsel for the first respondent.

	I agree with the submission made by counsel for the first respondent that in the matters before this Court the learned chief stipendiary magistrate had the power, which originates in s53(1)(j) of the Juvenile Justice Act, to make orders for cumulative sentences and to backdate such sentences.

	Given the power to make orders for cumulative sentences then the orders made by the learned chief stipendiary magistrate are not contrary to the provisions of s53(1)(g) of the Juvenile Justice Act.
	Accordingly, each of the appeals are dismissed.

	My decision in this matter does not follow the conclusion of Mildren J in Benger v Setter (supra).

	For this reason I would have preferred to refer this appeal to be heard by the Full Court of the Supreme Court pursuant to s59 of the Juvenile Justice Act.  However, I understand that such an appeal could not be dealt with until next year.  I recognise that the point taken on appeal to this Court has considerable consequences for magistrates sentencing juveniles in the Juvenile Court.  Ultimately, the question in issue may have to be resolved by the Full Court of the Supreme Court.

	I decided, after hearing submissions from both counsel, that in fairness to the appellants in this matter, who are presently serving their periods of detention, that I should not refer the appeal to the Full Court of the Supreme Court, but rather proceed to deal with the appeal forthwith and determine the status of the appellants.  The appellants are both due for release from detention early in December 1997.

	I note that in the matter of Benger v Setter (supra) Mildren J did not have the benefit of argument on the point in issue.  In the matter before Mildren J the Crown conceded the point in issue and did not dispute the fact that the learned magistrate exceeded his jurisdiction and the sentences must be quashed.

	The Crown did not make the same concession in the matter before this Court.
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