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BAI97013
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 177 of 1996
(9601755) FORMTEXT 


		IN THE MATTER of an Appeal under 		the Work Health Act

		BETWEEN:


		NICOLAS LOIZOS
			Appellant
		AND:
		CARLTON & UNITED BREWERIES
							Respondent

CORAM:	BAILEY J


REASONS FOR JUDGMENT
(Delivered 11 June 1997)

	This is an appeal pursuant to section 116 of the Work Health Act from a decision of Mr I Gray CSM sitting as the Work Health Court.

	By an interlocutory summons dated 12 June 1996 the respondent sought orders to strike out or stay the appellant’s claim for compensation.

	In his written reasons of 15 August 1996, the learned magistrate allowed an amendment of the appellant’s Statement of Claim (and the respondent’s answer) and then struck out the Statement of Claim, as amended, as an abuse of process.  The appellant appealed against this decision by a notice of appeal filed on 12 September 1996.  For its part, the respondent contends that the learned magistrate was wrong to have allowed the appellant’s application to amend the Statement of Claim, but that in any event, the learned magistrate should have struck out the Statement of Claim as filed originally or as amended for reasons other than those delivered by Mr Gray.

History of Proceedings

	Before turning to the respective submissions of the appellant and the respondent, it would be helpful to set out a summary of the history of the proceedings between the parties.  An understanding of that history is essential to a proper consideration of the issues raised in the present appeal.

	As a part of his submissions, Mr Riley QC for the respondent provided a written summary of the proceedings between the parties.  I reproduce that summary here and express my thanks to Mr Riley for reducing what is a long and complex chronology to manageable proportions.  Mr Waters, for the appellant, accepts the accuracy of the following summary:

1.	This matter has a history stretching over 35 years.  It commences with an accident which occurred in February 1961 when Mr Nicholas Loizos was injured in the course of his employment with Carlton and United Breweries (CUB) and continues through to proceedings commenced in 1996 by the worker against his employer.

2.	A summarised and chronological history of the matter is contained in the annexed chronology.  (Note:  it is not necessary to reproduce the chronology as part of these reasons).  For present purposes the important events are as hereunder.

3.	The worker was injured in February 1961 and was paid compensation pursuant to the then operative Workers Compensation Act.  In 1986, after having been absent from Australia for many years, the worker made application for an invalid pension and this was granted on 28 October 1986.

4.	On 29 February 1988 the worker made a claim against his former employer for compensation payable under the Work Health Act   The employer responded by serving a Form 5 notice rejecting the claim.  On 19 April 1988 the worker commenced proceedings numbered 8808892 against CUB.

5.	The proceedings numbered 8808892 came before Ms Thomas CSM and, on 24 May 1989, she ruled that Mr Loizos was not entitled to succeed in his claim for weekly payments for the period 28 October 1986 to 23 March 1989 because he had unreasonably failed to undertake an operative procedure which would have meant “he could return to employment and his wrist would be free of pain”.

6.	When the matter came back before Ms Thomas CSM in respect of the entitlement of the worker to compensation payments subsequent to 23 March 1989 the case proceeded on the basis of a concession made by the employer that the worker was totally incapacitated for work and was entitled to compensation.  On that occasion the employer accepted that “as from 23 March 1989 the applicant has been totally incapacitated for work, that he has a continuing incapacity and is entitled to compensation and continuing weekly payments” (see reasons for decision Ms Thomas CSM 8 March 1991).  Ms Thomas CSM therefore made orders as to the payment of weekly compensation but, in so doing, it was subsequently ruled she misapplied the law.

7.	This issue was appealed by the employer to the Supreme Court (Martin J) who allowed the appeal on 22 October 1992.  In so doing Martin J held that CUB was liable to pay compensation to the worker at “the minimum rate of compensation prescribed by section 65(7) of the Work Health Act in accordance with the law as at 8 March 1991”.

	Section 65(7) was (and is) a safety net provision.  At that time it was in the following terms:-

	“(7)	The Regulations may prescribe, in respect of a prescribed period, a minimum rate of compensation under this section and while the minimum rate is so prescribed a worker shall be paid compensation at that rate during that period in lieu of any payment at less than that rate that would otherwise be payable to the worker under this section.”

8.	The decision of Martin J was taken on appeal to the Court of Appeal by the worker.  The Court of Appeal affirmed the decision of Martin J and each of the three judges applied the “safety net” of section 65(7) which led to a weekly payment.

9.	Ms Thomas CSM, Martin J and the members of the Court of Appeal were each concerned with section 65(7) of the Work Health Act as it applied prior to 15 October 1991.  The section was subsequently amended by Work Health Amendment Act (No. 2) of 1991 with effect from that date to read as follows:

	“(7)	Where a worker is totally incapacitated for work and the compensation the worker is entitled to under sub-section (1) is less than the amount calculated in accordance with sub-section (12), the worker shall, notwithstanding sub-section (1), but subject to sub-section (10), be entitled to compensation equal to 90% of his loss of earning capacity or the amount so calculated, which ever is the lesser.”

10.	Work Health Amendment Act (No. 2) 1991 Amendment Act 1992 provided, in relation to the amendment effected by the earlier Act, that it 

	“....applies to and in relation to any compensation, and to the determination of the amount of any compensation, including the commutation of payments of compensation, payable to a worker or a dependent of a worker after the commencement of this Act notwithstanding that the injury to the worker in respect of which the claim for compensation arose was sustained before that commencement, but nothing in this sub-section shall be construed as affecting the amount of any compensation paid before that commencement.”
11.	Each of the Judges on appeal reached the conclusion that the normal weekly earnings of the worker must be “nothing” or “zero” – see Martin J at page 6, Kearney J at page 9 and Mildren J at page 24.  This being so then, as Mildren J observed at page 24:

	“If the (worker’s) normal weekly earnings immediately before the date on which he first became entitled to compensation in terms of s.65(3) are nil, the (worker’s) normal weekly earnings and loss of earning capacity for the purposes of s.65(2) must also be nil.  Consequently the lesser of the two amounts referred to in s.65(1) would also be nil.  The end result of this process of reasoning is that unless the (worker) is entitled to the minimum amount prescribed by s.65(7), the (worker) would not be entitled to any compensation at all.”

12.	Applying this reasoning to the amended section 65(7) it will be seen that the worker is entitled to “compensation equal to 90% of his loss of earning capacity” or 50% of average weekly earnings “whichever is the lesser”.  His loss of earning capacity is “nil” and therefore his entitlement is nil.

13.	The employer, in reliance upon the amendments and the reasoning of the Court of Appeal, issued a Form 5 notice on 4 March 1994 ceasing payments to the worker.  The Form 5 included the following:-

	“2.	Your entitlements before the 15 October 1991 were controlled by section 65(7) of the Act, and that sub-section was changed from 15 October 1991 so that your situation is no longer covered by the Act.

	3.	Under the new sub-section 65(7) of the Act, you are entitled to receive the lesser of a specified figure or 90% of your loss of earning capacity.  The Act defines the loss of earning capacity in your case as nil, and therefore the lesser figure to which you are entitled is nil.”

14.	There is a right of appeal from a cancellation of compensation made pursuant to section 69.  By virtue of section 104(3) proceedings in respect of a decision of an employer under section 69 to cancel or reduce an amount of compensation shall be commenced not later than 28 days after notice under the section is received by the worker.  The worker’s right of appeal therefore expired in April 1994.  The worker did not avail himself of the rights he possessed.

	I add, to complete this summary:

15.	The worker made a new claim for compensation pursuant to the Work Health Act in June 1995.

16.	By Form 5 dated 17 August 1995 Carlton United Breweries disputed liability for the claim pursuant to section 85 of the Work Health Act.

17.	On 24 January 1996 the worker commenced the proceedings (No. 9601755) which are the subject of the present appeal.

18.	At the commencement of the hearing before Mr Gray, the appellant sought to amend his Statement of Claim.  This was opposed by the respondent.  Mr Gray allowed the amendment and then ordered that the new claim be struck out as an abuse of process.

Grounds of Appeal

	By notice of 12 September 1996, the appellant appealed from the whole of the decision of Mr Gray in striking out the appellant’s claim as an abuse of process on four grounds:

	“That the Learned Stipendiary Magistrate erred in law in that:

	1.	In deciding that in the absence of medical material before the Court the Appellant’s Work Health Claim had a distinctly speculative quality about it.

	2.	In deciding by implication that it was necessary for the Appellant to adduce medical evidence at that point of the Appellant’s Work Health claim.

	3.	In deciding that the Appellant’s injury in 1985 had been adjudicated upon in proceedings No. 8808892.

	4.	In deciding that proceedings No. 8808892 dealt with the Appellant’s original 1961 injury and any subsequent injuries.”

Respondent’s Contentions

	By letter dated 15 May 1997, solicitors for the respondent advised those representing the appellant that upon the hearing of the appeal the respondent would contend the following:

	“1.	His Worship erred in allowing the amendment to the Statement of Claim;
	2.	His Worship should also have struck out the proceeding pursuant to Sections 189(3), 104(3) and 182(1)(a) of the Work Health Act;

	3.	His Worship should have struck out the proceeding pursuant to the principle in Port of Melbourne Authority v Anshun Pty Ltd (1981) 145 CLR at page 589.”

	Mr Waters, for the appellant, complained that the respondent had not filed a notice of cross appeal and disputed that the respondent’s letter was sufficient notice for this Court to consider these three matters.  That is not a view which I share.

	Order 83.16(3) of the Supreme Court Rules provides:

	“Where a respondent proposes to contend that a matter of fact or law has been erroneously decided against him but does not seek a discharge or variation of a part of the judgment pronounced, he need not give a notice of cross-appeal, but shall –

	(a)	give written notice of his contention to the appellant; and
	(b)	give written notice to the appellant of the record of evidence or documents before the tribunal below relevant to his contention.”

	In the light of Order 87 and Rules 2 and 3 of Order 83, I am satisfied Order 83.16(3) is applicable to the present appeal.  I am further satisfied that the respondent’s letter of 15 May 1997, together with an affidavit of John Michael Neill (the respondent’s solicitor) sworn on 16 May 1997 complies in substance with Order 83.16(3).  To the extent, if any, that there has been a failure to comply strictly with Order 83.16(3), I grant relief for such non-compliance pursuant to Orders 2 and 82.02.

Amendment of the Statement of Claim

	It is convenient to turn first to the respondent’s contention that the learned magistrate erred in allowing the amendment to the Statement of Claim.

	The appellant’s claim as pleaded in his Statement of Claim dated 24 January 1996 states:

	“1.	At all material times the applicant was employed by the respondent as a foreman at Stuart Park in the Northern Territory of Australia.

	2.	On or about the 23 day of February 1961 the applicant was standing at the top of a tank when caustic soda began to spill.  The applicant was running down the steps of the tank to turn off the pump when he slipped and fell breaking his right arm.  These injuries arose out of or during the course of his employment with the respondent.

	3.	As a result of the injuries sustained by the applicant he has been totally incapacitated for employment from February 1961 until the present date and continuing (apart from short periods of employment in 1984 and 1985).

	4.	Because of the injuries sustained by the applicant during the course of his employment with the respondent, the applicant retired from the Australian work force in 1985.
	5.	As at the date of his retirement, the applicant was in receipt of a weekly income in the sum of $395.62 gross.

	6.	The applicant has received payment of benefits from the respondent pursuant to the provisions of the Northern Territory Work Health Act for various periods until payments ceased in early 1994.

	7.	The applicant made a claim for compensation pursuant to the Work Health Act in June 1995.

	8.	By Form 5 dated 17 August 1995 the respondent disputed liability for the claim pursuant to section 85 of the Work Health Act.

	9.	The applicant seeks an extension of time within which to make this application, if necessary.


AND THE APPLICANT CLAIMS

		(a)	The applicant claims compensation as for total incapacity from the 1st day of January 1987 until the present date and continuing (less payments already made by the respondent);

		(b)	Payment of any outstanding hospital, medical, and like expenses;

		(c)	Costs of this application”.

	At the commencement of the hearing before Mr Gray, the appellant sought to amend that Statement of Claim.  The application was opposed by the respondent.  Ultimately, Mr Gray allowed the application to amend with the result that the amended Statement of Claim reads:

	“1.	At all material times the applicant was employed by the respondent as a foreman at Stuart Park in the Northern Territory of Australia.

	2.	On or about the 23 day of February 1961 the applicant was standing at the top of a tank when caustic soda began to spill.  The applicant was running down the steps of the tank to turn off the pump when he slipped and fell breaking his right arm.  These injuries arose out of or during the course of his employment with the respondent.
	3.	As a result of the injuries sustained by the applicant he has been totally incapacitated for employment from February 1961 until the present date and continuing (apart from short periods of employment in 1984 and 1985).

	4.	Because of the injuries sustained by the applicant during the course of his employment with the respondent, the applicant retired from the Australian workforce in 1985.

	5.	As at the date of his retirement, the applicant was in receipt of a weekly income in the sum of $395.62 gross.

	3.	As a result of the original injury the applicant was totally and partially incapacitated for employment from time to time between February 1961 and 1985.  The applicant received workers compensation for some part of that period of incapacity pursuant to the Workers Compensation Ordinance 1949.

	4.	In 1985 the applicant suffered a deterioration of the earlier injury “the injury” resulting in total incapacity for employment.  The injury arose out of the applicant’s employment with the respondent.

	5.	The applicant retired from the Australian workforce in 1985.  As at the date of his retirement the applicant was in receipt of a weekly wage in the sum of $395.62 gross.

	6.	The applicant has received payment of benefits from the respondent pursuant to the provisions of the Northern Territory Work Health Act for various periods until payments ceased in early on 18 March 1994.

	7.	The applicant made a claim for compensation pursuant to the Work Health Act in June 1995.

	8.	By Form 5 dated 17 August 1995 the respondent disputed liability for the claim pursuant to section 85 of the Work Health Act.

	9.	The applicant seeks an extension of time within which to make this application, if necessary.


AND THE APPLICANT CLAIMS:

		(a)	The applicant claims compensation on the basis of as for total incapacity as a result of the injury from the 1st day of January 198718 March 1994 until the present date and continuing (less payments already made by the respondent);;

		(b)	Payment of any outstanding hospital, medical, and like expenses;
		(c)	Costs of this application”.

	Mr Riley, for the respondent, submits that the Statement of Claim, as amended, cannot be said to arise out of the present proceedings.  He submits that it is entirely different from the claim previously made.  In short, it is, he submits, a purported new cause of action.

	Mr Riley submits that the amended Statement of Claim raises for the first time and relies exclusively upon an alleged injury in 1985.  The original Statement of Claim (i.e. as at 24 January 1996) made no mention of any injury other than in 1961.  The alleged 1985 injury is of an unspecified nature, except to the extent that it is said to be a “deterioration” of the 1961 injury.  The amended Statement of Claim also seeks compensation from 1994 whereas the previous claim was from 1987.

Mr Riley submits that there has been no claim for compensation in accordance with the Work Health Act made in respect of the alleged 1985 injury.  The previous claim (made in June 1995 – see para. 7 of the amended Statement of Claim) was issued in support of the Statement of Claim as filed on 24 January 1996, related to the 1961 injury and made no mention of any 1985 injury.  Further, no medical certificate has been furnished in accordance with section 82(1)(b) of the Work Health Act and any claim for the alleged 1985 injury would be years outside of the six-month time limit provided for in section 182(1)(a) of that Act.  In relation to the latter, nothing has been put forward by the appellant to suggest that the failure to lodge a claim in respect of the alleged 1985 injury within time was occasioned by mistake, ignorance of a disease, absence from the Territory or other reasonable cause.

In summary, it is Mr Riley’s submission that the “amendment” to the Statement of Claim allowed by Mr Gray was in reality no amendment at all, but rather a purported recognition of a new claim for compensation in respect of which:

(a)	there was no prescribed form, contrary to section 82(1)(a);

(b)	there was no medical certificate, contrary to section 82(1)(b);

(c)	there was no compliance with section 80(1) (requiring notice of the relevant injury to be given to a worker’s employer as soon as practicable);

(d)	there was no compliance with the six-month time limit prescribed by section 182(1)(b) and no reasons offered for such non-compliance such as to bring the appellant within section 182(3); and

(e)	in consequence of (a) to (d) inclusive, there was no opportunity for the respondent to meet his statutory obligations under section 85.

	Mr Waters, for the appellant, submits that the validity of Mr Gray’s decision to allow the amendment to the Statement of Claim is not a matter properly before this Court in the absence of a cross-appeal, and the matters now relied upon by the respondent were not argued before Mr Gray.

	I do not agree.

	It cannot be suggested that the respondent should have cross-appealed from a decision entirely in his favour, i.e. to strike out the appellant’s (amended) Statement of Claim.  As to whether particular matters were argued before Mr Gray, I have ruled earlier in these reasons that the respondent’s letter of 15 May 1997 is a valid notice of contention raising, inter alia, the correctness of the learned magistrate’s decision to allow the proposed amendment to the Statement of Claim.

	Rule 25 of the Work Health Court Rules provides:

	“The Court may, at any stage of a proceeding, allow a party to alter or amend his pleadings in such manner and on such terms as it thinks fit and all amendments shall be made as are necessary for the purpose of determining the real questions at issue between the parties.”

	Rule 24(2) of the Work Health Court Rules provides:

	“The Rules of the Supreme Court relating to -
	
	(a)	pleadings; and
	(b)	discovery and inspection, including pre-trial and non-party discovery and inspection, with the necessary changes, apply to and in relation to matters in the Court so far as they -

		(a)	are capable of applying to those matters;

		(b)	are not inconsistent with these Rules;

		(c)	can be applied without injustice to a party; and

		(d)	can be applied without unduly prejudicing the expeditious determination of the matter.”

	In the absence of further guidance in the Work Health Court Rules, I consider that authorities as to the circumstances in which amendment of pleadings will be permitted in accordance with the Supreme Court Rules may provide considerable assistance in deciding whether the learned magistrate was correct to allow the appellant’s application to amend his Statement of Claim.

	In Horton v Jones (No. 2) (1939) 39 SR (NSW) 305 at pp 309-310, Jordan CJ held:

	“It is now a commonplace that if a party to legal proceedings establishes to the satisfaction of the Court that he is genuinely desirous of amending his pleadings for the purpose of modifying or otherwise altering some existing claim or defence, or of introducing a new ground of claim or a new matter of defence, he should be permitted to do so, subject to the imposition of such terms as may be proper, unless the proposed amendment is so obviously futile that it would be struck out if it appeared in an original pleading, or unless it is one that it would be impossible to allow upon any terms without causing substantial injustice to another party to the proceedings.  The question whether an amendment would cause substantial injustice must, of course, depend upon the circumstances of the particular case.  Thus, an application to add a new ground of claim stands on a very different footing when made a considerable time before the trial, so that the defendant will have ample time to meet it if it is allowed, than if made during the course of a trial of other claims which are different in kind.”

	The passage was cited with approval by O’Leary J in Northern Territory Fuels Pty Ltd v Hart (Unreported) Supreme Court of Northern Territory, O’Leary J, 14 February 1985 at p12 and also by Kearney J in Brooks v Wyatt (1994) 99 NTR 12 at p18 (in a dealing with an application for leave to amend a defence).  His Honour continued at p19:

	“Applying those observations, with which I respectfully agree, I should have regard to three factors in particular, in deciding whether to grant leave to amend.  I note that these three factors are not the only relevant considerations.
	
	(And after referring to Kellerman v Hansel Properties Ltd [1988] 1 All ER 38 at p62 and North Australian Aboriginal Legal Aid Service Inc v Liddle(SC (NT) 8 September 1994, unreported at p19-26, his Honour continued:)

	The first factor for consideration is whether the defendant made this application in good faith.  The second factor is whether the proposed amendments are ‘so obviously futile’ that they would be struck out if they had been pleaded when the defence was filed.  The third factor is whether the amendments would cause the plaintiffs injustice that could not be corrected by an appropriate costs order.”

	I respectfully agree with these observations and consider that the factors identified by Kearney J are applicable equally to applications for amendment under the Work Health Court Rules as those made under the Supreme Court Rules.

	With respect to the three factors identified by Kearney J, no arguments have been advanced by the parties as to the appellant’s good faith (or lack of it) nor whether the amendment allowed by the learned magistrate was such that the respondent would be caused injustice that could not be corrected by an appropriate costs order.

	On the other hand, the question of whether the Statement of Claim, as amended with the leave of the learned magistrate, is ‘so obviously futile’ has received a good deal of attention both in the Court below and before this Court.  The submissions in this context were made by the respondent, not as a reason for disallowing the amendment, but rather in support of the learned magistrate’s decision to strike out the amended Statement of Claim as an abuse of process.

	I will turn shortly to those submissions.  Before doing so, however, I note that the objections (to which I have referred previously) made on behalf of the respondent to the amendment allowed by the learned magistrate are formidable.  In short, the effect of the amendment of the Statement of Claim was to substitute an alleged 1985 injury for one suffered some twenty-four years earlier, in 1961.  As Mr Riley submits, the ‘new’ claim on its face appears to be in breach of section 82(1)(a) (absence of prescribed form), section 82(1)(b) (absence of medical certificate), section 80(1) (absence of prescribed notice to employer) and section 182(1)(a) (non-compliance with six-month time limit for claims).

	While certainly formidable, I consider that such objections, if they stood alone, would not make the amended Statement of Claim ‘so obviously futile’ that it would have been struck out if it had been in that form when filed originally.  No evidence is admissible on an application to strike out pleadings pursuant to Rule 23.02 of the Supreme Court Rules.  While I consider that it is highly likely (indeed almost certain) that the appellant’s claim under the amended pleadings would fail for one or more of the reasons advanced by Mr Riley, it is quite another matter to say that the amended Statement of Claim would be futile in the absence of evidence as to the matters referred to on behalf of the respondent.

	Aside from the respondent’s objections to the learned magistrate’s decision to allow amendment of the Statement of Claim based on its nature, scope and alleged non-compliance with the Work Health Act, as I have indicated, the respondent also submits that the Statement of Claim, both as filed originally and as amended with the leave of Mr Gray, amounts to an abuse of process.  I turn first to the Statement of Claim as filed originally.

The Statement of Claim dated 24 January 1996

	It is common ground (see paras 13 and 14 of the summary above of the history of the proceedings between the parties) that when, in March 1994, the respondent ceased making compensation payments to the appellant, he did not exercise his right of appeal against such cancellation pursuant to section 104(3) of the Work Health Act.  However, on 24 January 1996, the appellant applied to the Work Health Court for compensation and filed the Statement of Claim which is reproduced earlier in these reasons.

	In relation to a comparison of that Statement of Claim (as filed on 24 January 1996) and that filed in the earlier proceedings numbered 8808892 dealt with by Ms Thomas CSM and subsequently appealed (see paras 5 to 12 inclusive of the historical summary), Mr Gray found that:

1.	The identity of the applicant worker and respondent employer are the same.

2.	The accident as described in answers to interrogatories in the earlier proceedings demonstrates that the accident is the same as that referred to in the later proceedings.

3.	The injuries suffered by the worker, although loosely described, appear to be the same.

4.	The later proceedings make no reference to the earlier proceedings.

	In brief, the respondent’s case is that the appellant has pursued his rights to compensation for the “1961 injuries” in proceedings no. 8808892 and within those proceedings the respondent accepted liability to pay compensation.  Such compensation was in fact paid (in accordance with the rates found to be applicable subsequently by the Court of Appeal) and ceased only as a consequence of the respondent’s understanding as to the effect of a (retrospective) amendment to the Work Health Act.  The appellant has not sought to challenge the respondent’s understanding of the retrospective amendment to the Act.  Accordingly, the respondent submits that the appellant is not able to relitigate the matters raised in the Statement of Claim of 24 January 1996.

	Support for the respondent’s submissions is to be found in the Court of Appeal’s judgment in Wilson v Lowery (1993) 110 FLR 142 at page 149:

	“As Kearney J observed, issue estoppel constitutes one application of the general rule encapsulated in the doctrine of res judicata, the purpose of which is to prevent litigants from abusing the judicial process by relitigating causes of action and issues, to bring finality to litigation and to avoid a multiplicity of proceedings.  Issue estoppel is particularly designed to prevent parties fighting again in an action between them an issue determined in a prior action between them.  Kearney J referred to the dicta of Dixon J in Blair v Curran (1939) 62 CLR 464 at 531.  It is worth repeating that passage of Dixon J’s judgment:

	‘A judicial determination directly involving an issue of fact or of law disposes once for all of the issue, so that it cannot afterwards be raised between the same parties or their privies.  The estoppel covers only those matters which the prior judgment, decree or order necessarily established as the legal foundation or justification of its conclusion, whether that conclusion is that a sum of money be recovered or that the doing of an act be commanded or be restrained or that rights be declared.  The distinction between res judicata and issue estoppel is that in the first the very right or cause of action claimed or put in suit has in the former proceedings passed into judgment, so that it is merged and has no longer an independent existence, while in the second for the purpose of some other claim or cause of action, a state of fact or law is alleged or denied the existence of which is a matter necessarily decided by the prior judgment, decree or order.’”

	Further support for the respondent’s submissions comes from the decision of the High Court in Chamberlain v Deputy Commissioner of Taxation (1987-88) 164 CLR at p510-511:

	“The point of the present appeal is that the respondent brought an action against the appellant and recovered judgment against him.  He obtained a judgment of the Court in which the cause of action upon which he relied merged, thereby destroying its independent existence so long as that judgment stood.  And, so long as that judgment stands, it is not competent for the respondent to bring further proceedings in respect of the same cause of action.  It is no answer to say that the Court might, if appropriate, stay the second action as an abuse of process.  The impediment goes deeper than that; res judicata may sustain a plea of abuse of process but in that case the appropriate remedy is to strike out the later action: Greenhalgh v Mallard [1947] 2 All ER 255 at p257; Dallal v Bank Mellat [1986] QB 441 at pp451 – 454.  So long as the respondent chooses, as he does, to take no step to set aside the judgment and to raise no issue in the second action as to the circumstances in which that judgment was obtained, he must accept the consequences of res judicata.

	...But more fundamentally, the respondent sued the appellant on a cause of action for which he received judgment, then, without seeking to have that judgment set aside or otherwise to impugn it on the ground that it had been entered or obtained by mistake, sought to sue again in respect of the same cause of action.”

	It is clear, in my view, that the appellant by his Statement of Claim of 24 January 1996, sought the same relief, in respect of the same accident, from the same party under the same legislation as he sought in the proceedings No. 8808892.  As a consequence of res judicata the appellant is not competent to bring fresh proceedings in respect of the same cause of action.  In the circumstances, I consider that the only course available to the Work Health Court would be to strike out the appellant’s Statement of Claim dated 24 January 1996.  In the circumstances, it is unnecessary to consider whether the appellant’s proceedings based on that Statement of Claim would also constitute an abuse of process or be barred by section 104(3), section 182(1)(a) or section 189(3) of the Work Health Act.

The Statement of Claim as Amended

	In broad terms the effect of the amendment to the Statement of Claim allowed by the learned magistrate was that the appellant abandoned his claim for compensation with respect to the injuries that he suffered in 1961 and substituted a new claim for compensation founded upon an injury alleged to have been suffered in 1985.  The nature of this “1985 injury” is described in para 4 of the amended Statement of Claim in the following terms:

	“4.	In 1985 the applicant suffered a deterioration of the earlier injury (i.e. in 1961) ‘the injury’, resulting in total incapacity for employment.  The injury arose out of the applicant’s employment with the respondent.”

	The learned magistrate struck out the amended Statement of Claim as an abuse of process.  He added that, while it was strictly unnecessary to deal with the respondent’s alternative submissions for striking out the amended Statement of Claim, he was also of the view that section 182 (providing subject to specified exceptions that a claim for compensation is to be instituted within six months of the relevant injury) would be “fatal” to the proceedings.

	In his reasons for striking out the amended Statement of Claim as an abuse of process, the learned magistrate stressed the absence of any medical evidence from the appellant to substantiate the “1985 injury”.

	Before this Court, Mr Riley for the respondent did not seek to support the learned magistrate’s decision on such a basis.  The respondent accepts, rightly, that the absence of (medical) evidence from the appellant cannot be relevant to the issue of whether a Statement of Claim amounts to an abuse of process.  Rule 24 of the Work Health Court Rules applies (with the necessary changes) the Rules of the Supreme Court relating to pleadings to matters in the Work Health Court and under Rule 23.04 of such Rules no evidence is admissible on the question whether a claim or pleading should be struck out as an abuse of process under Rule 23.02.

	The learned magistrate, in his reasons for striking out the amended Statement of Claim, also held:

	“In my view it is almost inconceivable that a separate injury (the 1985 deterioration) remained outstanding and unresolved at the conclusion of the 1988 litigation, including throughout the appeal process.  An examination of the 1988 Statement of Claim dated 19 April 1988, reveals that the worker was then pleading the 1961 injury, the 1963 payment of compensation, pain and disability in the right wrist resulting in partial incapacity from 1963 until 1986, and total incapacity for the same period.

	In her decision published on 8 March 1991, Ms Thomas noted the employer’s concession of total incapacity after 23 March 1989, of continuing incapacity and continuing entitlement to compensation.  The only injury referred to in that decision is the 1961 injury.  There was no appeal by the worker based on a failure by the Court then to take into account a 1985 injury (a deterioration) or on any other ground.  This is hardly surprising because the 1991 decision would have been regarded as having dealt fully with the claim as it then stood based on the original 1961 injury and any deteriorations which had occurred subsequently.  It should now be viewed in the same way.  The proposition that a separate injury (the 1985 deterioration) somehow remained outstanding and unresolved at the conclusion of the 1988 litigation – including throughout the appeal process – is in my view untenable.  It must be concluded that by the time this new claim was issued in 1995, the worker’s entitlement to compensation in respect of the 1961 injury and any deterioration of it within the period 1961 to 1991 had been determined by the 1988 proceedings.  This new claim (for the 1985 injury) falls well within that period.  In my opinion it has already been litigated.”

	Mr Waters, for the appellant, submits that the learned magistrate has failed to appreciate the nature and limits of the “1988 litigation”.  He submits that such litigation related to the 1961 injury suffered by the appellant.  The respondent did not dispute the consequences of that injury and the only issues for determination were:

	(a)	whether payment should be made for a period 28 October 1986 to March 1989 due to a refusal to undergo surgery (see para 5 of the historical summary); and

	(b)	the appropriate rate of compensation payments subsequent to 23 March 1989 on the basis of the respondent’s concession that the appellant was totally incapacitated for work and was entitled to compensation (see para 6 of the historical summary).

	Accordingly, in Mr Waters’ submission, the alleged “1985 injury” upon which the amended Statement of Claim rests has never been litigated, nor been the subject of any determination by the Work Health Court.  He submits that it is an entirely different cause of action from the 1961 injury dealt with by Ms Thomas CSM (and subsequently the Court of Appeal) – and accordingly there is no abuse of process in pursing the previously unlitigated injury.

	In his submissions on behalf of the respondent, Mr Riley emphasised the history of the proceedings between the parties – as to which see the historical summary.  In particular (see para 6 of that summary), the respondent accepted that as from 23 March 1989 the appellant had been totally incapacitated for work, that he had a continuing incapacity and was entitled to compensation and continuing weekly payments.  Compensation was subsequently assessed and paid on that basis until weekly payments ceased in March 1994 as a result of a (retrospective) amendment to the law (which, according to the respondent’s interpretation, resulted in the appellant not being entitled to any weekly payments after 15 October 1991).

	As Mr Riley submits, the appellant received compensation for total incapacity with effect from 23 March 1989 – the further fact that payments ceased subsequently by operation of an amendment to the law does nothing to change that fact.  The situation was that, when the respondent accepted liability for the appellant’s total incapacity as from 23 March 1989, the respondent was accepting it was liable to compensate the appellant for the incapacity that he was then suffering and that this liability arose as a consequence of the injury which the appellant had suffered in 1961 and all that had occurred since as a result of that injury, including any deterioration of the 1961 injury which might have occurred in 1985 (or indeed at any other time between the date of the original injury and 23 March 1989).

	It is fanciful to suggest that the “1988 litigation” was concerned exclusively with a claim for compensation for the 1961 injury without any regard to the appellant’s incapacity for work as at 23 March 1989 and the reasons for such incapacity.  The Work Health Act does not provide for compensation payments in relation to either partial or total incapacity for work to be set in stone for all time once a claim is accepted or established.  The Act provides detailed provisions for amounts of compensation to be reduced or cancelled in particular circumstances – and such circumstances, of course, include a change in a worker’s fitness for work.

	The suggestion that the “1988 litigation” did not determine the appellant’s entitlement to compensation for what allegedly occurred in 1985 arising out of the appellant’s employment (and in particular the earlier injury) in 1961 is untenable.  In this regard, the appellant’s Statement of Claim in respect of the “1988 litigation” sheds some light on the appellant’s appreciation of the basis of his claim at that time (albeit that the respondent ultimately did not dispute liability).

	After detailing the background of the appellant’s employment with the respondent, the 1961 injury and the appellant’s absence from Australia between 1965 and 1974 and 1975 and 1984, that Statement of Claim (dated 23 May 1988) continues in the following terms:

	“13.	Since returning to Australia, the worker has again sought employment but has been unable to maintain regular work due to ongoing pain and disability in his right wrist.

	14.	The worker was granted an invalid pension from 28 October 1986 due to the disability in his right wrist.

	15.	Since the said fall the pain and disability in the worker’s right wrist has not improved to an extent whereby he has been fit for unrestricted working duties and the worker has remained partially incapacitated from 1963 until 1986.

	16.	The worker has been totally incapacitated as a result of the said fall from the said date until 1963 and from or about 28 October 1986 to date and continuing.

	17.	The worker is left with a painful, swollen, stiff and deformed right wrist.  In addition, osteoarthritic changes within the right wrist have been accelerated and/or aggravated and/or exacerbated by the said fall.

	18.	The worker’s ability to perform work or earn income has been significantly and permanently impaired as a result of the said fall.
	
	19.	The worker seeks payments of compensation from 28 October 1986 to date and continuing or from such other date or for such other period as the Honourable Work Health Court deems appropriate.”

	While the Statement of Claim makes no reference to a specific deterioration of the 1961 injury in 1985 (and contrary to the present claim suggests that the appellant was totally incapacitated for work from or about 28 October 1986 rather than some date in 1985), it is abundantly clear that the appellant was basing his claim for compensation on his then incapacity for work as a result of the 1961 injury and all that had occurred since as a result of that injury.  It is impossible to conceive how his claim could have been made on any other basis.

	Contrary to the present submissions on behalf of the appellant, I consider that it is irrelevant that neither Ms Thomas CSM nor the Court of Appeal was required to determine expressly the respondent’s liability for any deterioration of the appellant’s injury in 1985.  Assuming that there was such a deterioration, the ‘1988 litigation’ necessarily determined that issue (by the respondent’s acceptance of total incapacity as at 23 March 1989 arising out of the injury suffered by the appellant while employed by the respondent in 1961 and what had occurred subsequently as a result of that injury).

	The appellant has advanced many of his submissions in this case upon the basis that the 1961 injury and the alleged deterioration in 1985 of that injury give rise to distinct causes of action.  Such an approach is necessary from the appellant’s perspective to avoid the application of res judicata to the Statement of Claim as it was sought to be amended.  The matter has not been the subject of argument and accordingly I refrain from deciding whether the alleged 1985 injury, in law, can found a cause of action separate from the 1961 injury – although I consider that there must be considerable doubt (having regard to the definition of injury in section 3 of the Work Health Act).

	If the alleged 1985 injury cannot found a separate cause of action then any claim for compensation based upon it would inevitably fail for the reasons I have set out in dealing with the Statement of Claim before amendment, i.e. res judicata.

	On the other hand, if the alleged 1985 injury is sufficient to found a separate cause of action, I am satisfied that there can be no doubt that cause of action merged in the judgment of Ms Thomas CSM in March 1991 in assessing and awarding compensation to the appellant based on the respondent’s concession that as from 23 March 1989 the appellant had been totally incapacitated for work.  As the High Court observed in Chamberlain’s case, supra, at p508:

	“The fact that a judgment is entered by consent may on occasion make it hard to say what was necessarily decided by the judgment...But the principle of res judicata holds good in such a case.”

	In this case there cannot be any doubt that the “1988 litigation” determined the appellant’s entitlement to compensation for not only the 1961 injury but all that flowed from such injury up to 23 March 1989, including any alleged deterioration in 1985.  In the circumstances, the passages which I have earlier quoted from Chamberlain’s Case, supra, in dealing with the Statement of Claim as filed on 24 January 1966 are applicable equally to the Statement of Claim in the form as the appellant sought to amend it.  By application of res judicata the cause of action relied upon by the appellant has ceased to exist, whether the claim is framed in terms of the original 1961 injury or any subsequent deterioration of it before 23 March 1989.

	It necessarily follows that the amended Statement of Claim meets the criterium of being ‘so obviously futile’ (referred to by Kearney J in Brooks v Wyatt, supra) that the learned magistrate erred in allowing the appellant’s application for amendment.

	The respondent has sought to argue that the amended Statement of Claim amounts to an abuse of process by reference to a number of provisions in the Work Health Act (in particular sections 182(1)(a) and 189(3)) in addition to relying upon res judicata (and the extended application of that doctrine expressed by Sir James Wigram VC in Henderson v Henderson (1843) 67 E.R. 313 at p 319, discussed by the High Court in Port of Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589 commencing at p 598).  It is unnecessary to consider these submissions in view of the fundamental defect in the appellant’s attempt to resurrect a claim that has been fully and finally litigated.

	In the course of the argument both before the learned magistrate and this Court, counsel for the respondent suggested that Mr Waters be given ‘credit for ingenuity’ in seeking to relitigate the appellant’s incapacity for work.  Despite my rejection of the submissions made on behalf of the appellant, I share Mr Riley’s appreciation of Mr Waters’ efforts to advance the appellant’s cause.  The fact is that such ingenuity was only necessary in an attempt to overcome the respondent’s interpretation of the amendment to section 65(7) of the Work Health Act (see the Work Health Amendment Act (No. 2) of 1991 and the Work Health Amendment Act (No.2) 1991 Amendment Act 1992) and the effect this had on the appellant’s weekly payments.

	In his written outline of submissions, Mr Waters referred to the cessation of any entitlement by the appellant to compensation for the 1961 injury as a result of these amendments as an “unintended effect”.  I believe that there is a great deal of force in that assessment.

	In this regard, the legislative history of the amending Acts of 1991 and 1992 is of interest.  I do not set out in any detail the record of the Legislative Assembly debates regarding the amending Act of 1991.  I simply note that it is apparent from the record that the general intention of the Bill was to increase the level of compensation payable to all workers who were entitled to claim compensation under the Act.  In introducing the Bill which ultimately was to become the amending Act of 1992, the responsible Minister explained its purpose in the following terms:

	“Last year, this Assembly passed legislation amending the workers’ compensation benefit provisions under the Work Health Act.  There were some significant improvements to several benefit levels...The Act commenced on 15 October 1991, and a problem was identified recently in relation to the savings and transitional provisions of the Act.  It was intended that the revised benefit levels would apply to all claimants, existing and new, with effect from the date of commencement.  However, advice obtained from Queen’s Counsel indicates that...the revised benefit levels apply only to those injuries which occurred after 15 October 1991...Clearly, this is an inequitable situation...

	This Bill addresses this situation and will enable the new benefits to be paid from 15 October 1991 irrespective of the date of injury.”

	The Bill passed through all stages of the Legislative Assembly three days later without amendment and without dissent.

	It would appear that, far from seeking to deprive persons such as the appellant from compensation pursuant to the Work Health Act, the legislature intended to increase the levels of compensation payable to all those entitled to it, regardless of when injuries occurred.  Accordingly, Mr Waters’ description of the amending legislation as having the unintended effect of extinguishing the appellant’s entitlement to continuing weekly payments would seem entirely appropriate.

	It is difficult, if not impossible, to believe that the legislature intended to extinguish the appellant’s entitlement to weekly compensation payments by retrospective legislature.  It is not, however, within the jurisdiction or powers of this Court to remedy any injustice, unintended or not, where the terms of the legislation are clear.  For present purposes, I am not required to decide whether the respondent’s interpretation of the 1991 and 1992 amending Acts is correct.  However, while I express no concluded view, there appears little reason to doubt the respondent’s interpretation and the consequent effect upon the appellant’s entitlement to benefits from 15 October 1991.  In such circumstances, the appellant’s remedy, if any, lies with the legislature, not this Court.

Conclusion

	The doctrine of res judicata is applicable to the Statement of Claim both in the form it was filed originally and as it was sought to be amended.  The consequence is that the appellant cannot relitigate his claim for compensation, irrespective of whether this is framed in terms of the 1961 injury or the alleged 1985 deterioration of that injury.

	The appeal is dismissed.

