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asc880270
IN THE COURT OF APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA

No. AP 20 of 1987
 
ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY

Action No. 246 of 1985 BETWEEN:
PADDY CLEANTHOUS (trading as
FUTURE LAWNS DEVELOPMENT)
Appellant

AND:

THE NOMINAL INSURER
Respondent

ORDERS OF COURT

	Appeal allowed.



	Order of Muirhead A.J. made on 11 August 1987 be set aside, and in lieu thereof judgment to be entered for the defendant (the appellant in these proceedings).


	Question of costs at trial and on appeal reserved with liberty to apply on that question.
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IN THE COURT OF  APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA

No. AP 20 of 1987
 
ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY

Action No. 246 of 1985 BETWEEN:
PADDY CLEANTHOUS (trading as FUTURE LAWNS DEVELOPMENT)
Appellant

AND:

THE NOMINAL INSURER
Respondent





CORAM:	ASCHE CJ, NADER and KEARNEY JJ



REASONS FOR JUDGMENT
(delivered 13 December 1988)



ASCHE CJ:	I agree with the judgment of Nader J.


NADER J:	This is an appeal against a decision of Muirhead AJ in an action to recover a debt under section 17E of what is now the Workers' Compensation Act (NT), (the Act), formerly the Workmen's Compensation Act.

Ian Maxwell Davis was at all material times a 'workman' within the meaning of the Act.	The  appellant, Paddy Cleanthous (trading as Future Lawns Development) was the employer.	On 13 May 1982, the worker suffered an injury to his left leg which prevented him, for a time, from carrying out his employment duties and caused him some permanent loss of use of his left leg.	He also incurred medical and like expenses.	In December 1982, the workman claimed compensation from the appellant, alleging that he was travelling to work, within the meaning of section 8 of the Act, at the time he suffered the injury.	The matter came before the Workmen's Compensation Tribunal, as the appropriate body was then called, on 10 January 1983.	The appellant appeared in response to service of the Application, but the workman did not, and the Application was struck out.	There is some obscurity about what happened then, but it seems that an application was made to reinstate the workman's original Application.	The appellant again appeared before the Tribunal, but there was no evidence of the outcome of those proceedings before the learned trial judge.
file_2.bin







It is not contended, nor is there evidence that the proceedings before the Tribunal established the liability of the appellant to pay any compensation.	His Honour found that, by the time the application to reinstate came before the Tribunal, the workman's solicitors were negotiating with the Nominal Insurer and on 27 March 1984 the Registrar of the Tribunal purported to record an agreement under section 6N of the Act.	The agreement was headed in the original application, to which the appellant was respondent, but the recital referred to an agreement between the workman and the Nominal Insurer, as follows:


"WHEREAS pursuant to the Workmen's Compensation Act the Applicant IAN MAXWELL DAVIS and the NOMINAL INSURER have in respect of a personal injury to the Applicant due to an accident arising out of or in the course of his employment with PADDY CLEANTHOUS, entered into an Agreement, a copy of which is annexed hereto."


Immediately following the recital was a request to the Tribunal to record the said agreement.	By the agreement the Nominal Insurer agreed to pay compensation to the workman.	The appellant was not party to the agreement, nor did he take part in any of the negotiations leading to the agreement.		Nor did the appellant independently agree to pay any compensation to the worker.

His Honour found that the agreement had been recorded under section 6N of the Act.	Insofar as that finding involves the proposition of law that the agreement
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was one capable of being so recorded, for reasons appearing later, I respectfully disagree with his Honour.	His Honour also found that upon being recorded the agreement was "enforceable as if it were a determination of the Tribunal." The words quoted are taken from subsection 6N(6).	Again,  for the reasons I shall give, I do not think that proposition can be accepted.

Having made payment to the workman in accordance with the agreement, the Nominal Insurer, in April 1985, issued a writ out of this court on its own behalf, claiming the sum of $13,521.50 which had by then been paid to the worker by the Nominal Insurer pursuant to the agreement referred to above.	This appeal is brought from the decision in that action.	The Statement of Claim expressly relied upon section 17E(b) of the Act.	The material allegations of the Statement of Claim were either denied or not admitted by the appellant except that he admitted that he had not reimbursed the Nominal Insurer for the payment made by it to the workman.

His Honour the trial judge, applying reasoning I had applied in Nominal Insurer v Chandler (unreported, 21 June 1983), said that in this kind of action the Nominal Insurer must first prove that the payment was made in respect of a liability of the employer and secondly that it was a payment made under the Act: ie, as required by the provisions of the Act.	His Honour said, "In this exercise
file_4.bin







this Court must have proof of those matters, such as would have been required to enable the workman to succeed against the employer in the first instance."

His Honour, applying that reasoning, found that facts existed such as would have rendered the appellant liable to pay compensation to the workman "in the first instance",	and gave judgment for the Nominal Insurer against the appellant including interest and costs.

On the appeal, the Nominal Insurer submitted that its payment to the workman had been in accordance with the Act and with Chandler's Case.	It was also submitted, in aid of that statutory interpretation, that the procedure adopted was a fair and just one.

The grounds of appeal are as follows:




GROUNDS
	The learned Trial Judge erred in finding that the Nominal Insurer was entitled to sue the Appellant qua employer pursuant to s.17E(b) of the Workers' Compensation Act ("the Act").


	The learned Trial Judge erred in failing to find that the Nominal Insurer was not entitled to sue the Appellant by virtue of the following matters:


	There was no evidence that the Appellant had agreed to pay compensation or that the liability of the employer to pay compensation had been established in accordance with the Act, as required by s.17A(l)(b).
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	There was no evidence that the Appellant had defaulted in the payment of any amount of compensation for a period exceeding one month, as required by s.17A(l)(d) of the Act.


	There was no evidence that the claim under s.17A(l) was made within one month after the right to make the claim arose, or within such further time as the Minister had allowed, as required by s.17A(2) of the Act.


	The learned Trial Judge erred in holding that the Nominal Insurer was entitled to sue the Appellant, notwithstanding that no notice had been given by the Nominal Insurer to the Appellant pursuant to s.17A(3) of the Act.


	The learned Trial Judge erred in finding that the journey being undertaken by Ian Maxwell Davis at the time of the accident came within the definition of "travelling" in s.8(2) of the Act.'



The first 3 grounds are really an elaborated assertion that the Nominal Insurer had no right to recover the money it had paid in an action under section 17E because the money was not paid in circumstances giving a right to recover.	In order to test the validity of this contention, it is necessary to examine the Act in some detail.

The Act establishes the Nominal Insurer: section 16D.	It is a body corporate with perpetual succession and a common seal, and is empowered to acquire, hold and dispose of personal property, and may sue and be sued in its corporate name: subsections 16D(l) and (2).	It is a creature of the Act, and the Act is its charter.	It has no power that is not expressed in the Act or required to be inferred in order that it may exercise its express powers.
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There is a fund known as the Nominal Insurer's Fund administered  by the Nominal Insurer.	The make up of the fund is specified: section 16N.	The Act empowers payments out of the fund under the following conditions:


16P. PAYMENTS OUT OF FUND

There shall, from time to time, be paid out of the Fund -

	the amount of all claims, including costs allowed or established against the Nominal Insurer, in accordance with this Act;


	the costs and expenses of the administration of the Fund, including the costs and expenses of exercising the powers and performing the functions of the Nominal Insurer, the legal expenses incurred by the Nominal Insurer in applications to the Tribunal or otherwise incurred in relation to the Fund; and


	such other moneys as may lawfully be paid out of the Fund.



I do not think that the Nominal Insurer can rely upon section 16P as a source of power to make payments at its discretion.	The section is not easy to construe, but I do not now think the word "allowed" can refer to allowance by the Nominal Insurer.	I think the words "allowed or established" are qualified by the phrase "in accordance with this Act.", so that the significance of those words must be sought elsewhere.


In Chandler's Case (supra), I said, of an action of the kind appealed from here, "The cause of action is for
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debt.	The right to sue upon the debt is conferred by section 17E of the Act, the material parts of which are as follows:


'17E. EFFECTS OF PAYMENT BY NOMINAL INSURER

Where the Nominal Insurer pays an amount under this Act in respect of a liability of an employer -
(a)
(b)		the amount of the payment (..•	) is a debt payable by the employer to the Nominal Insurer, and may be sued for and recovered in a court of competent jurisdiction; and
(c)


It follows that the debt and the right to sue for and recover it arise by virtue of the Act where:

	The Nominal Insurer pays an amount under the Act; and


	The payment is in respect of a liability of an employer.": pp.3, 4.


I also said that compliance by the workman or his dependant with the provisions of section 17A is not a condition precedent to the operation of section 17E.	I am forced to look again at that proposition in the light of submissions made on the present appeal.
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Leaving aside cases where the employer has died, there are two provisions of the Act that enable payments of money to be made by the Nominal Insurer.	I have already referred to section 16P.	Section 17B obliges the Nominal Insurer to pay claims made 'in accordance with section 17A' and places some limit on the amount payable.	The obligation under section 17B arises only where the claim is duly made under section 17A.	Therefore, section 17B cannot have been the source of the Nominal Insurer's authority to make the payment to the workman in this case.	I am not aware of any other provision that empowers or obliges the Nominal Insurer to make a payment of compensation to a worker.	There is no provision of the Act to which we were referred by counsel or which I have been able to discover that gives a power to the Nominal Insurer to enter into an agreement to make a payment of compensation in the exercise of some general discretion and in the absence of a claim under section 17A.

Section 17A is in the following terms:



CLAIMS FOR PAYMENT AGAINST NOMINAL INSURER WHERE EMPLOYER DEFAULTS
	Where -

	a claim has been made against an employer that the employer is liable to pay compensation in accordance with this Ordinance in respect of -


	an injury caused to, or sustained by, a workman, after the commencement of this section, by accident arising out of or in the course of his employment with the employer or by accident for which the employer is liable as if the accident
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were an accident arising out of or in the course of his employment; or

	the incapacity, if arising after the commencement of this section, of a workman who is suffering from a disease, or the death occurring after the commencement of this section of a workman caused by a disease, being a disease for which the employer is liable to pay compensation as if the disease were a personal injury by accident arising out of or in the course of the employment of the workman.


	in relation to the claim, the employer has agreed to pay any compensation or the liability of the employer to pay any compensation has been established in accordance with this Ordinance;


	the liability of the employer to pay the compensation is not covered in full by a policy or policies of insurance obtained in accordance with this Ordinance;	and


	the employer defaults in payment of any amount of the compensation for a period exceeding one month, the person entitled to the compensation may make a claim against the Nominal Insurer for payment of the amounts of compensation payable and to become payable.


	A claim under sub-section (1) shall be made within a period of one month after the right to make the claim arose or within such further time as the Minister, on an application made before or after the expiration of one month, allows.


	The Nominal Insurer shall give notice in writing of the making of a claim under sub-section (2) to the employer.


	For the purposes of this section, "compensation" includes -


	an amount in settlement of a claim for compensation;


	an amount payable under section 11; and


(cl		any costs payable to a workman by an employer in relation to a claim for compensation.
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Section 17A presupposes either the establishment of liability to pay compensation in proceedings to which the employer was a party following a claim made and prosecuted to its conclusion, or an agreement between the employer and the worker for the payment to the latter of compensation.
The conditions of section 17A enabling the worker to make a claim against the Nominal Insurer necessarily involve the employer, so that if they are fulfilled there can be no injustice to the employer in his having to reimburse the Nominal Insurer who has made a pay-out under section 17B. The amount paid by the Nominal Insurer under that procedure could never be more than an amount the employer has either agreed to pay or an amount 'established' against him in proceedings to which he was a party.	The procedure adopted here and in Chandler's Case involves the Nominal Insurer assessing for itself whether a payment made to a worker will be found to have been made "under this Act": a risk that continues to exist until the outcome of legal proceedings brought under section 17E.	The Nominal Insurer cannot know, especially where the settlement is made without involving the employer, that it will be able to prove that the payment was made under section 17E.		Failure by the Nominal Insurer to prove that the payment was under the Act in respect of a liability of the employer would be tantamount to establishing ex post facto that the payment made by the Nominal Insurer was invalid.		The construction favoured in Chandler's Case and by the Nominal Insurer in this appeal
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involves the Nominal Insurer in deciding the very question that the Workmen's Compensation Tribunal (Workers' Compensation Court) is established to decide.

The court must construe the Act according to the intendment of the Parliament.	In the face of real ambiguity I would incline to an interpretation, if it were naturally available in the language used, that would not confer on the Nominal Insurer, charged as it is with the disposition of considerable amounts of public money, a power to make payments the validity of which has to be established subsequently in a court:	a situation that clearly carries the risk that payments will from time to time be made that will be found by a court to have been invalid.

I think there is such a construction.	Section 17A of the Act provides a scheme that allows the Nominal Insurer in a proper case to pay compensation to a worker.	Either the employer must have agreed to pay compensation or his liability to pay must have been established under the Act.
In either case the employer remains primarily liable to pay compensation to the worker.	At that point of the transactions any doubt that an amount of compensation is properly payable by the employer to the worker has been removed either by formal agreement or determination.	Even so, further conditions must be fulfilled before the Nominal Insurer can step in and discharge the employer's liability by paying the compensation:	if the employer is adequately
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insured, recourse cannot be had to the Nominal Insurer: par. 17A(l)(c); and the employer must default in paying the worker for more than one month: par. 17A(l)(d).	Only if these conditions are fulfilled can the worker claim the amount from the Nominal Insurer.

If such a claim is made, and subject to the Act, the Nominal Insurer is bound to pay the compensation to the worker: such payment is not discretionary: section 17B.	The Nominal Insurer is protected from a collusive or otherwise improper settlement between an uninsured employer and a worker by a number of provisions of the Act:	eg., subsections 17A(2) and (3), sections 17C and 17D.
Compliance with the express provisions of the Act ensures adequate protection of the rights of both the employer and the Nominal Insurer.

Informal payments of the kind made in this case have the potential effect of keeping the employer in ignorance about what is happening until he is made a defendant at the suit of the Nominal Insurer.	No time limit is prescribed for the bringing of an action under section 17E, so an employer may have to turn his mind to events relating to an alleged liability to pay compensation years after the relevant events for the first time.

I cannot now accept that, running parallel with the full and adequate scheme provided by the Act providing the
file_13.bin







conditions under which the Nominal Insurer is to make payments of compensation, there is another informal and discretionary method, not provided by the Act in express terms but to be inferred from its general tenor.	I rather think that, in providing a specific scheme, the Parliament was providing by inference an exclusive procedure for the payment of money by the Nominal Insurer to a worker: expressio unius exclusio alterius.	This construction accords with common sense in that it provides strong and suitable protection of public money as well as adequately ensuring that a worker, entitled to compensation, does not remain unpaid merely because his insufficiently insured employer fails to meet his obligation to pay the compensation.	It also allows the employer full involvement from the start so minimising risk of injustice to him.	No reason was shown in this case why the Nominal Insurer should not have followed the section 17A procedure.	If it had done so it would have unquestionably been able to utilise section 17E.

Therefore, the agreement between the Nominal Insurer and the worker recorded on 27 March 1984 was
ultra vires, and, whatever its effect as between those privy to it (a question that does not call to be decided here), the payment made to the worker in reliance upon that agreement was not a payment of an amount under the Act.
Therefore, it was not effective to create a debt from the employer to the Nominal Insurer under section 17E.
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In my opinion, therefore, the action should have failed.	I would allow the appeal.


I have not had to consider whether the payment made by the Nominal Insurer in this case had the effect under section 17E of discharging any liability of the appellant to the workman.	If the payment was not "under this Act", it is difficult to see how it could have been any more efficacious to discharge the liability of the employer than it was to create a right of action in debt against the employer.

I would therefore allow the appeal on grounds 1 and
2.	It is unnecessary to consider grounds 3 and 4.





KEARNEY J:	I have had the advantage of reading the opinion of Nader J.	I respectfully agree with his Honour's conclusion for the reasons which he states, that the Nominal Insurer can only recover against an employer by way of indemnity under s.17E of the Act, and that that provision requires in effect that the payment the Nominal Insurer makes to a worker, be made in accordance with s.17A.	That did not occur in this case.	Accordingly, the Nominal Insurer cannot obtain an indemnity from the employer, because a condition precedent to its right to do so was not met.
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It is understandable that the Nominal Insurer made the payment to the worker in the particular circumstances of the case, relying on s.16P, and that it relied on the decision in Nominal Insurer v Chandler (1983) 2 NTJ 584 to seek an indemnity from the employer.	However, the construction of s.16P in that case is now seen to have been incorrect, for the reasons stated by his Honour.

I agree with Nader J that it is unnecessary to consider grounds of appeal nos. 3 and 4; I concur in the order his Honour proposes.

