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IN THE COURT OF APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA AT DARWIN

NO.	AP 10 of 1987		ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA

BETWEEN:

WRIGHT ENGINEERS PTY LIMITED and DAVY McKEE PACIFIC PTY LTD
Appellants/Third Parties

AND:
BTR TRADING (QLD) PTY LTD

First Respondent/ First Defendant

AND:
BTR INDUSTRIAL PRODUCTS PTY LIMITED
Second Respondent/ Second Defendant



CORAM:	ASCHE C.J., NADER and KEARNEY JJ.


REASONS FOR DECISION
(Delivered the 20th of October 1987)


In a judgment delivered on 2 June 1987 Muirhead
	gave the first and second defendants (BTR) leave to amend their statement of claim against the third parties (Wright-Davy).	In the same judgment he dealt with an application by Wright-Davy seeking that BTR's statement of claim be struck out.	His Honour refused this application.



Wright-Davy now seek leave to appeal from those orders of His Honour.


At an early stage of this Court's existence the principles governing the application of s. 53 of the Supreme Court Act and upon which this Court would grant leave from an interlocutory judgment were discussed in Nationwide, Ors v Bradshaw (unreported 17/7/86).	O'Leary C.J. stated:-


"The initial matter to be considered by the Court is the application for leaveto appeal, and since this is the first such application to come before the Court I think it would be as well if I were to state what I perceive to be the principles that should guide the Court, and the considerations that it should take into account in deciding whether or not leave to appeal should be granted in a case such as this.•


His Honour comprehensively reviewed the authorities and commented:-

•rt is clear that the discretion  there vested in the Court to grant or refuse leave to appeal from  an interlocutory judgement is a broad one; it is left quite unfettered by the legislature.	In principle, therefore, the Court should not fetter  it by laying down rigid and exhaustive criteria for the granting or refusal of leave.	Nevertheless I think it emerges clearly from the cases I set out that some _general rules or guidelines can be stated as to the manner in which the court will exercise its discretionn


His Honour then set out the rules and guidelines which we summarise as follows:-
	The prima facie presumption is against an appeal from an interlocutory judgrnent and in favour of the correctness of the decision in question.


	If leave to appeal is to be granted some prima facie case must be made out, short of hearing the appeal itself, for interfering with the exercise of his discretion by the primary judge.


	If it appears prirna facie on the application for leave that the order from which it has sought to appeal is clearly wrong or that the exercise of discretion by the primary judge has clearly	miscarried, leave will be given.


	Even if it does not appear prima facie that the order made by the primary judge is wrong but it does appear that some injustice will occur from it the Court will generally give leave to appeal


	If, on the other hand, the Court forms a clear opinion that the appeal could not succeed leave to appeal will generally be refused.



Nader J. commented that "the general effect of these provisions is that there is no right to appeal from an interlocutory judgrnent.	Therefore appellant Courts will not ordinarily hear appeals from such judgrnents.	The situation is therefore contrasted with appeals from final orders which lie as of right.•	His Honour came to the conclusion that "when considering whether to grant leave to appeal from an interlocutory judgrnent the Court will regard its discretion as unfettered, but, as a general guide the applicants will  be expected to show that the interests of justice make it desirable to grant leave."	Later His Honour formulated the
following test.	•rt should be sufficient therefore, when the correctness of the primary judge's decision is called into question, that the appellate court entertains real doubt as to its correctness and forms the view that in the event that the decision is wrong substantial injustice may or will flow if leave to appeal were not granted."

Asche J. followed the remarks of Murphy J. in Niemann v Electronic Industries Pty Ltd (1978) V.R. 431 that the onus lies on the party who applies for leave to satisfy the Court of Appeal that the decision of the primary Judge was attended with sufficient doubt and that substantial injustice would be done by leaving the erroneous decision unreversed.

While not entirely cognate, these decisions can, we think, be relied upon in the general sense that it must be shown that the trial judge wrongly exercised his discretion or that his decision is attended with sufficient doubt to warrant granting of leavei but it must also be established that it would be in the interest of justice to grant leave, and the prima facie position is against the granting of leave to appeal from an interlocutory judgrnent.

In the present case the facts, reduced to their simplest form, are that a consortium of companies decided to build a uranium ore treatment plant and for that purpose





formed a company known as Ranger Uranium Mines Pty Ltd (Ranger).	That company was to be an agent of the consortium and to manage the mines and works.	Ranger appointed
Wright-Davy  to act as superintendent of the works.	Tenders were duly called for the construction of the plant and,  inter alia, for rubber	lining of storage tanks.		BTR obtained one of the two contracts and a company associated with BTR by assignment, obtained the other.	After the tanks were lined it was discovered that there were a number of defects.	Wright-Davy issued instructions for rectification and this was carried out at the expense of BTR.	Ranger, however, alleged that it had itself incurred various costs  by reason of the negligence and breaches of contracts by the BTR companies and sued them.	BTR by way of third party notices sought contribution and indemnity from Wright-Davy which was joined as a third party to the action.		BTR sought to amend its statement of claim by alleging that Wright-Davy by reason of its appointment by Ranger and by reason of supervision actually exercised  owed a duty to BTR to exercise reasonable care to perform the duties, inspections and tests which it did in effect perform.	Those amendments were opposed by Wright-Davy which also sought to strike out the third party statement of claim.

His Honour granted the amendment and refused to strike out the statement of claim.	It is from this decision that the appellant i.e., Wright-Davy now appeals.
In seeking leave to appeal Mr Foster for the appellant Wright-Davy conceded that his clients must satisfy the Court of Appeal that


	There will be substantial injustice if leave is not granted


	That the decision reflected in the judgment was wrong or that there is real doubt as to whether it is correct.



In his written outline of argument he has submitted that leave should be granted because -


	His Honour erred by application of a wrong principle of law in holding that the respondent's claim for contribution or indemnity could be brought prior to the determination of their liability to the plaintiff by judgment or admission.


	His Honour erred by applying a further wrong principle of law in holding that it was possible that in the circumstances of this case the applicants owed a general law duty of care to BTR.



However, in argument before us Mr Foster conceded that it could not be for this Court to hold that His Honour was in error in the first finding and that indeed His Honour could not be said by this Court to be wrong in following, as he did, the remarks of the High Court in Port of Melbourne Authority v Anshun Pty Ltd (1981) 147 C.L.R. 589.	In view of that authority of the High Court this Court cannot hold otherwise than that His Honour was correct on this aspect.
As to the second submission it may well be that to suggest a duty of care between Wright-Davy and BTR not based on contract but based essentially on the duty of care owed by Wright-Davy to Ranger may be somewhat novel.	Indeed it seems to be suggesting that BTR, a company claiming to have expertise in a particular field, is saying that, if it fails to exhibit that very expertise for which it has been employed, it can claim against Wright-Davy for failing to supervise BTR in such a way as to protect BTR from its own negligence.	His Honour himself commented that such arguments "do have a novel ring".	But, as has been pointed out by Mr Bathurst for BTR, the third party's statement of claim in paragraphs 7 and 8 made the specific allegation that between certain stated periods BTR performed its obligations pursuant to the contract under the direct supervision of Wright-Davy.

In relation to the question of the existence of a possible general law duty of care owed by the applicants to the respondents, it is the wording of paragraphs 7 and 8 of both the original and amended Third Party Statement of Claim which is crucial.	As Muirhead A.J. pointed out at pp. 4-5 of his judgment, the respondents plead, inter alia, the applicants' "actual supervisory •.• role"; his Honour noted that the submissions by Mr O'Keefe Q.C. dealt both with the "contractual and actual working relationship" between the plaintiff, the defendants and the third parties.	That was
undoubtedly  the reason his Honour	emphasized at p. 19 and later the need for evidence before the question of the alleged duty of care could be properly dealt with.	In doing so we think, with respect, that his Honour was correct, and accordingly it could not be said, at this stage, that the respondents had no arguable case.

His Honour, after first remarking on continuing developments of the law of negligence, said this:-


"I am not convinced that it can be said at this stage, without evidence, (save that contained in the affidavits) that the duties pleaded in BTR's third party statement of claim are unknown to law or are bad in law or disclose no cause of action." (Emphasis added).	(P. 19 of His Honour's judgment).


At page 23 His Honour made a comprehensive  statement indicating that he was fully aware of the position with all its uncertainties but it appeared to him, (as it appears to us), that the matter could only, in justice, be decided at trial.


"But BTR's Statement of Claim goes further.	The duties and breaches alleged by it do not, at face value, all have root in the documents governing mutual or individual performance.	The pleading suggests that the breaches of duty alleged  are based on happenings, tests, acts or omissions which occurred  during the progress of the work.	The evidence may suggest that over the course of the work, the written obligations of the parties underwent variation, that BTR did what it did or omitted to do what it was required to do, by reason of the Engineer's directions.	This is conjectural,
I have no evidence by affidavit or otherwise. Decisions of the courts which enunciate principles can only be reliably applied when the circumstances are agreed or the facts have been found.		For me to strike out the Statement of Claim without an accurate factual background would, I believe, be an exercise in futility, such an order would be unlikely to do justice to BTR's case.	After hearing Mr O'Keefe QC I am left with the view that there is probably much to be said for his argument as to tortious liability.		Perusing the relevant agre ments and specifications the allegations  of BTR as to the existence and breaches of the Engineer's duties do have a novel ring.	But close examination of the factual background may add to this material and prove, either that the issues  fall within current authoritative pronouncement or that a new category of duty or proximity  has emerged for evaluation.	It depends on facts which I just do not know and of which I cannot be persuaded solely by examination of the documents.
I am not satisfied that BTR has no arguable case. It is a matter which can only, in justice, be decided at trial."



With these observations we would respectfully
agree.



We cannot therefore be satisfied that His Honour's decision was wrong or gives rise to sufficient doubt to warrant granting leave to appeal: nor are we satisfied that there would be substantial injustice if leave be not granted.	Indeed the indications are rather to the contrary that there would be a real possibility of injustice if BTR were not permitted to litigate these matters.	For these reasons leave to appeal will be refused.

We do not, of course, otherwise comment on the merits or demerits of the case.

