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REASONS FOR DECISION
(Delivered the 19th day of June 1987)


This is an interlocutory summons that the contents of paragraph 11 to 14 of the prosecutrix's affidavit, sworn on 21 May 1987, be struck out.


The proceedings the selves are by way of  certiorari.	The prosecutrix seeks an order that a dismissal of herself from the public service be quashed.	On 22 May 1987, before the Master, an order nisi was made, and the material upon which the prosecutrix supported  her application was the affidavit to which I have referred.

The power of the court to deal with affidavits and in particular to deal with this application is in order 40 rule 11, which reads:-


"A court or a judge may order to be struck out from any affidavit, any matter which is scandalous or irrelevant, and may order the costs of any application to strike out such matter to be paid as between solicitor and client."


The paragraphs, which are the subject of complaint, are two paragraphs both numbered 11 and then paragraphs 12,
13 and 14.	The first paragraph 11 deposes to various representations made by the prosecutrix to the Chief Minister of the Northern Territory, letters written to his departmental head and other persons, and a meeting, at which the prosecutrix had a conversation with the Chief Minister.

The second paragraph 11 relates to a discussion which the prosecutrix had with the Chief Minister's press secretary.	Paragraph 12 exhibits a long letter prepared and delivered by the prosecutrix; and delivered to the third
named respondent who is sued in his former capacity as Minister for Transport and Works.

The 13th paragraph relates to a further letter, written by the prosecutrix, and again delivered to the third named respondent.	The prosecutrix says that she also delivered a copy of that letter to the office of the Chief Minister.

The 14th paragraph exhibits a letter from the third respondent to the prosecutrix, which she received in reply to the letters written by her to him.

Now, it is the submission of Mr Thompson, who appears for the respondents, that, firstly, this correspondence, which occurred after the dismissal of the prosecutrix, is irrelevant to the validity or otherwise of dismissal.	Secondly that there is a great deal of irrelevant material, and particularly that the letters of the prosecutrix are in effect self-serving statements, which would be inadmissible. Thirdly, that the letters in some parts refer to some suggested settlement, and as such are inadmissible by way of privilege.

I am prepared to say that on the face of these paragraphs, there may well be inadmissible material.	The problem before me, however, is whether it is appropriate on an application such as this, to strike out these paragraphs.
'	I am told that the matter itself is listed for next
week, and it is for that reason that I have not reserved judgment, although I might have been happier to do so.
However, the principles seem to me to be reasonably clearly established by the cases.

First of all, it is plain that the court has a complete discretion as to whether or not inadmissible material should be struck out.	Re J, 1960 1 All E.R. 603.

Now the cases which I have examined seem to me to come to this: that on interlocutory proceedings, or at least in proceedings before trial, the irrelevant or scandalous material should be substantial and obvious and such as to embarrass the court in dealing with the matter, or the respondent in answering.


In Rossage v Rossage 1960, 1 All E.R. 600 there was an application to strike out certain affidavits filed on behalf of the father of a child, seeking to suspend access by the mother on the ground that the affidavits were scandalous and irrelevant.	Three of the affidavits contained much hearsay evidence as well as some relevant material.	The trial judge ruled that the hearsay was irrelevant and inadmissible, but refused the application to strike out on the ground that he was quite capable of shutting his mind to the matter.

'		On appeal by the wife, the court was of the opinion that the proceedings, although interlocutory in form, were
indeed proceedings to decide the rights of the parties.	The hearsay evidence was therefore, inadmissible and irrelevant.	As the proportion of that material to the relevant material was so high, the 3 affidavits should be removed from the file.


It is clear there that the Court of Appeal was influenced by the amount of the irrelevant material contained in the affidavits.	Hodson L.J., at page 601, said:


"The proportion of that material to the relevant material is so high that if this matter is to be disposed of, with any regard to convenience, it is clearly right that the whole of those affidavits should be removed from the file; rather than by seeking, by expunging irrelevant matter, to put the affidavits in order."


At page 602 he said:


"It is quite clear that we cannot strike out matters in a pleading or an affidavit simply because they are scandalous, because scandalous matter may be relevant and may be the very matters which have to be investigated  by the court.	If however the matters are plainly irrelevant as they are here, there is no doubt that the court can strike them out either by virtue of its inherent power or by virtue of the power contained in the rules of the Supreme Court; order 38, rule 11."

(I interpolate that O. 38 r. 11 of the English Rules as they then were is in the same terms as
O. 40 r. 11 of the Territory Rules.)
Be then cited rule 11 and said:


"I am clearly of opinion that these matters are irrelevant and scandalous and therefore they ought to be struck out.	The court ought not to be embarrassed by their presence on the file, nor ought the party whom these statements tend to implicate to be embarrassed by having to deal with them."


In that case and during argument, as appears in the report, in (1960) 1 W.L.R., 249 at 250 - and this does not appear in the All England Reports - counsel for the father submitted:


"The judge did not find that the affidavits on the whole were scandalous and irrelevant, though they contained irrelevant matters, he was capable of putting such matters out of his mind when deciding the issue."


Hodgson L.J., then interjected:	"That is the ordinary way of doing it, but this is a bit extreme".	That passage was referred to by Cross J. in Re J, 1960 1 All E.R. 603 at page 606.

Cross J. said, following that reference:




"The hearsay evidence to which objection was there taken was most damaging to the mother, and one can well understand that the Court of Appeal should have thought that in the particular circumstances of that case it was desirable that it should be struck out altogether.	But I find nothing in his judgment which suggests to me that Hodgson L.J.
went back on the view, which is implicit in the inttrlocutory observation which I have quoted, namely that there may be cases where the proper course for a judge to follow is to refuse to strike out hearsay evidence improperly included in an affidavit.	It would, I think, be unfortunate if the law were otherwise.	Inadmissible hearsay evidence may relate only to matters which are of little or not importance, even to matters the truth of which the other side may not dispute.	Yet if the submission of counsel for the applicant is right, the court would be bound to accede to an application to give the applicants the cost of it, even though the application was quite unnecessary for the purpose of achieving justice in the case."


In Re J, (supra) Cross J. refused to strike out certain passages in an affidavit to which objection was taken.

It seems to me the combination of those observations in the two cases I have cited indicates that the court will be reluctant to strike out passages before the matter gets to trial unless, to take the approach of Hodgson L.J. in Roesage v Rossage (supra) at p. 602, the court would be embarrassed by their presence on the file or the opposing party would be embarrassed by having to deal with them.

The case of McPherson v Kerr (1893) 19 V.L.R. 23, was cited to me.	That was a case where Hodges J. struck out a paragraph in an affidavit which stated that the deponent believed that a contract would have been cancelled if a solicitor had not interfered and commenced litigation not in
the interests of his client. Hodgson J. said at page 25, that in his opinion that was a scandalous allegation. He said:


"It is about as serious a charge, not criminal, as could well be made against a solicitor, to say that he commenced litigation not in the interests of his client."


Again I draw attention to the fact that that was a case where the allegation was obviously scandalous, and could not be seen to have anything to do with the proceedings.

See also re A. Pty Ltd v B (1962) 35 Q.W.N. at page 79, where Mack J. struck out a number of allegations where the deponent had made allegations of anonymous phone calls and unidentified persons damaging his car and various other matters,·which were clearly irrelevant and scandalous in those proceedings.

The case of Cayron v Russell (1897) 23 V.L.R. at page 399 was also cited by Mr McDonald, because of a passage by Madden C.J., at page 402, when His Honour was speaking about an application to strike out an affidavit under Order 38, rule 11 of the V.R.

What His Honour is reported as having said is:
"If an affidavit is unnecessarily indecent or libellous, the court might order it to be struck out or taken off the file of the court if attention were called to it by anyone.	But where it is merely irrelevant I think an application of this nature should not be made."


I draw attention to the phrase, "unnecessarily indecent or libellous", but otherwise I do not accept that in the context His Honour was being quite as positive as he may have seemed.	What appears to have happened was that His Honour was dealing with an application of another sort to remove the name of one of several plaintiffs from writ of summons.	At the conclusion of that application, counsel asked for an order that certain affidavits or passages therein be struck out.	It was in that context that His Honour the Chief Justice made his remarks; but it seems to me that he was really doing no more than suggesting that he could not make the order sought in the circumstances where it had been made from the bar table at the conclusion of the determination of another issue.	I think his reference that the application should not be made is to that type of application.	That seems to me to be confirmed by his remarks later where he ways: "I think formal notice of the application be given to the other side".	I cannot, therefore, take that case as authority on this point, save in the emphasis I have given to His Honour's use of the word: "Unnecessarily".	But I am persuaded that there must be irrelevant or scandalous material substantially obvious and embarrassing either to the court or the respondent in



answering, before an appliction under o. 40 r. 11 can succeed.


It seems to me that some analogy can be drawn from cases where applications are made to dismiss an action for an abuse of the process of the court, and it is well settled that such a jurisdiction ought to be very sparingly exercised, and only in very exceptional cases.	See Lawrence v Lord Norreys (1890) 15 A.C. at p. 219 (per Lord Herschell).


In the case of Wenlock v Maloney (1965) 2 All E.R. 871, there was an application to strike out a statement of claim on the basis that it was frivolous and vexatious, and showed no cause of action; and indeed, after a hearing which took two full days before the Master, the Master delivered a
22 page judgment and struck out the plaintiff's pleadings.


On appeal, the Court of Appeal was of the opinion that the appeal must be allowed, because the course taken by the Master amounted to a trial of the case in chambers, without discovery, oral evidence, or cross-examination, and so was neither authorised by the rule, nor a proper exercise of the inherent jurisdiction of the court.	At page 874 Danckwerts L.J. said:

"There is no doubt that the inherent power of the court remains, but this summary jurisdiction of the court was never intended to be exercised by a
minute and protracted examination of the documents and facts of the case, in order to see whether the plaintiff really has a cause of action.	To do that is to usurp the position of the trial judge, and to produce a trial of the case in chambers on affidavits only, without discovery and without oral evidence tested by cross-examination in the ordinary way.	This seems to me to be an abuse of the inherent power of the court, and not a proper exercise of that power."


Now, I am well aware that the sort of application being considered in Wenlock v Maloney is different from the application being considered here, but it does seem to me to state much the same principle, that a court should not in an interlocutory or preliminary matter enter into a detailed exaD;ination of relevancy in affidavits, if to do that is to become involved in the determination of issues which are properly the function of the trial judge who has the advantage of looking at the case as a whole.

It seems equally plain to me, that in circumstances such as these great care should be taken that a single judge in this sort of application should not give rulings which might fetter the proceedings before another single judge.

Now if I turn, having examined the principles which I believe govern this case, to the.objections, it seems to me that firstly the passages are not so obviously scandalous or irrelevant as to involve the court in striking them out. Although, as I have already said, on the face of the affidavit there does appear to be irrelevant material, it
would be very difficult for me, without examining the whole background of the case and thereby placing myself in the position to some extent of the trial judge, to determine whether in fact these matters were irrelevant.

For instance, the conversation which the prosecutrix deposes to with the Chief Minister may well be irrelevant on the basis that Mr Thompson has put it; but it might be found on a careful examination of the circumstances to be relevant to the terms of the prosecutrix's employment or the basis upon which she had been dismissed.	It might be relevant to the reasonableness or otherwise of that dismissal.

Similarly the other conversations deposed to might, and I only say might, have some relevance to the case which the prosecutrix wishes to make, albeit that they occurred, as Mr Thompson properly points out, after the dismissal.

Insofar as the letters are concerned, it may well be that they they are self serving statements, and they may be either irrelevant or of little or no weight in determining the matter.

So far as it is suggested that there is a privilege attaching, which has not been waived by the respondents in the sense that there is some reference to possible

settlements, even if I were disposed to rule upon that issue, it does not seem to me to come within the terms of order 40 rule 11, which permits the court or a judge to strike out matters which are: "scandalous or irrelevant". Matters under privilege may be neither	scandalous nor irrelevant in the broad sense, although they may be irrelevant in another sense, namely that being inadmissible they can have no effect upon the mind of the court.

I read from the head note of an extract from the Digest, the case of Re Jessop Solicitor, 1910 (54) Solicitor's Journal 543, because I have been unable to obtain the full report.	But insofar as the Digest refers to it, the reference is this:


"The question of the admissibility in evidence of a letter written without prejudice ought to be  decided at the trial of an action when all the  facts are before the court, and not on an application under Rules of the Supreme Court order
38 rule 11 to strike extracts from such letters out of an affidavit."


It is put by Mr Thompson that it is only after the court has ruled on these matters and struck out those matters which are irrelevant or scandalous, that the respondents can properly reply to the affidavit.	I cannot agree with that.	I concede that it might assist the respondents in such reply as they make, but there seems to me no reason why the respondents could not reply to such
material as they considered relevant and appropriate and raise with the Judge at trial those matters which they would object to.


It seems to me also that, while I would not suggest for a moment that there is not objectionable material, and perhaps quite significant objectionable material in the affidavits, the provisions of order 40 rule 11 would not be used, or should not be used, in every case where irrelevant statements have been made.	For instance, I cannot see a court usually entertaining an application under this rule where, say, in a very long affidavit of some 50 paragraphs some irrelevant material appears in one of the paragraphs.
But, as is quite obvious from the cases, this is always a question of degree.	In saying that, however, I in no way criticize the respondents for bringing this application. There was indeed substance in what they saw as objections, and it may well be that before the trial judge these matters should be taken further.

But that again emphasises what I have already said that in a case such as this where the terms of employment of the prosecutrix may be relevant, where the basis of her dismissal would obviously be relevant, where the question whether or not she received natural justice will be relevant, it is very difficult indeed, on an application such as this, to try to separate the irrelevant from the


'   relevant, In doing so one is to some extent working in the dark, and it is only the trial judge who will have the full benefit of a presentation of all the factors in the case
upon which he will be in a position, much better than I, to draw the appropriate conclusions as to what is or is not relevant in this material.	Or, perhaps, what should be given weight and that should not be given weight.

For those reasons, I dismiss the summons.

