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IN THE SUPREME COURT
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BETWEEN:

ROBERT LESLIE HILL

Plaintiff

AND:

THE TERRITORY INSURANCE OFFICE

Defendant




CORAM: ASCHE C.J.





REASONS FOR JUDGMENT
(delivered 20 August 1987)

This is an application that the time for giving notice to the Territory Insurance Office, "pursuant to s.40" of the Motor Accident Compensation Act, be extended, and that the appellant have leave to issue and serve proceedings on the Territory Insurance Office claiming damages for a motor vehicle accident which occurred on 21 August 1981.
In fact, the appropriate section is not s.40, as stated in the application, but s.40A.
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The application is based on a number of affidavits, and reveals these facts.	On 21 August 1981, the plaintiff was a passenger in a motor vehicle driven by one Waldron, which was travelling on the Arnhem Highway in the Northern Territory.	That vehicle overturned, and the plaintiff, as
a result, was injured. severe.
 Indeed, his injuries were very


The plaintiff says that at the time of the accident he was asleep in the front left passenger seat, and was therefore not aware as to the circumstances leading up to the collision.	He says that due to the accident he was rendered unconscious and had no recollection of what had occurred until he gained consciousness and discovered that he was trapped in the cabin of the truck.

He says that the driver told him that he was distracted by the headlights of an oncoming motor vehicle whose lights may have been on high beam.	I am quoting from paragraph 9 of his affidavit of 19 August 1987.	It is not stated in the affidavit when the driver told the plaintiff
this.


An affidavit from the plaintiff's solicitor deposes that on 21 October 1981, his firm received instructions to
act on behalf of the plaintiff with regard to the accident. I then read from paragraph 6 of the affidavit of the plaintiff's solicitor:

"That according to my firm's instructions some time following the accident, the applicant had a conversation with the driver, John William Waldron, who informed him that he was distracted by headlights of an oncoming vehicle which did not stop following the accident."



Again, it is not set out when that conversation

occurred.	The plaintiff's solicitor then deposes that his

firm applied for a copy of the police report and obtained it.	He deposes that on 29 October 1981 the firm wrote a letter to the State Insurance Office notifying them of the applicant's intention to institute third party proceedings for personal injuries against John William Waldron.

He then deposes that after the State Insurance Office had completed investigations into the circumstances of the collision, and had received medical reports, the office made an offer of $65,000 inclusive of costs plus retention of all worker's compensation payments in full settlement of the plaintiff's claim.

He says that no denial of liability had been suggested by the State Insurance Office.	He says that that

offer made in June 1983 was rejected on behalf of the plaintiff because the plaintiff's injuries had not fully stabilised.

Proceedings were issued in the Supreme Court of Victoria on 30 June 1986 wherein the plaintiff sued John William Waldron as defendant and those proceedings were served upon the defendant on 11 August 1986.

A defence delivered on 15 December 1986 generally denied negligence, but did not mention any claim by the defendant of negligence against the driver of the unidentified vehicle which did not stop following the accident.

On 21 January 1987 the solicitors acting for the plaintiff received a letter from solicitors acting for the defendant.	That letter is dated 15 January 1987.	The letter says, inter alia:-

"It is our client's instructions that in fact he was forced off the road by a vehicle whose lights were on high beam and were dazzling him.	This is confirmed by the plaintiff in the history given to our doctors.	It is therefore our opinion that the Northern Territory Nominal Defendant should be a co-defendant in these proceedings.
We believe there is a very real risk of the plaintiff in this case failing altogether because of the actions of the unidentified vehicle, and accordingly we have



4


instructed our client not to make any further offers to you in this matter."


Section 40A of the Motor Accidents Compensation Act of the Northern Territory reads, so far as relevant, as follows:-

"40A.	(1)
(2)

(3)	Subject to sub-section 5, where the death of or injury to a person is caused by or arises out of an accident in the Territory involving a motor vehicle, but the identity of the motor vehicle cannot, after due enquiry and search, be established, any person who could have enforced a claim for damages against the owner or driver of the motor vehicle in respect of the death or injury, may enforce against the Office, the claim that he could have enforced against the owner or driver of the motor vehicle.
(4)
(5)	An action to enforce a claim referred to in this section shall not lie against the Office unless notice of intention to make a claim is given by the claimant to the Office within a period of 3 months after the occurrence out of which the right to make the claim under this section arose, or within such further period as the court, upon sufficient cause being shown, allows."


Obviously the notice of intention to make a claim is out of time by over five years.

The application is based on the submission to the court's discretion to extend the time for giving the notice
•

of intention "within such further period as the court, upon sufficient cause being show, allows.•


Now, the affidavit of the plaintiff's solicitor would seem to rely upon these matters.	Firstly, that during negotiations with the State Insurance Office, it was not suggested that liability vis a vis the State Insurance Office was in issue, or that there were any problems in
relation to liability. Secondly, that it was not until the plaintiff's solicitor received the letter of 15 January 1987 that any question of joining the Nominal Defendant arose.
Thirdly, that after receipt of the letter on 15 January 1987, the advice of senior counsel was sought, and that advice was obtained on or about 7 July 1987, and that advice concluded that the plaintiff's chances of success against the driver alone could not be guaranteed, and that his interests needed to be comprehensively protected by issuing proceedings in the Northern Territory against the Territory Insurance Office.	Those, I believe are the matters which the plaintiff puts to the court to seek the extension of the time for giving notice.

It is also put that the Territory Insurance Office suffers no prejudice by the late notice because the circumstances are such that it would be futile at any time

over the last few years, and indeed probably at any time almost after the accident, to seek the driver of a car with headlights which, according to the letter of 15 January 1987, were on high beam and dazzled the defendant.	I note that the plaintiff himself was told, according to his affidavit, that the defendant was distracted by headlights of an oncoming motor vehicle "whose lights may have been on high beam" - see paragraph 9 of the plaintiff's affidavit of
19 August 1987.


Some suggestion has been made that the fault in not giving earlier notice must be the fault of the solicitors of the plaintiff.	That does not necessarily appear in the affidavits filed on behalf of the plaintiff, although it is perhaps one inference that could be drawn - there are other possible inferences open.	One is always uncertain about the ambiguity of a statement such as appears in the affidavit of the plaintiff sworn on 11 August 1987, paragraph 9, wherein he says that "shortly after the receipt of annexure, which was the letter of 15 January 1987, I instructed my solicitors to seek the advice of senior counsel."	A realistic assessment would be that that was the suggestion made by the solicitors themselves.






However, even if one were of the view that the solicitors did not act with promptitude and that that was no fault of the plaintiff, that is only one factor which one must take into account.	The problem here, of course, is that Territory Insurance Office, if leave were to be given in these circumstances, would face a claim almost exactly
six years old.	Indeed, the time for the bringing of an
action expires tomorrow and in those circumstances it is somewhat surprising that the originating summons was issued only on 12 August 1987.

In determining whether or not to extend the period within which notice of intention should be given under sub section 5 of section 40A, one must bear in mind, not only the justice of the case vis a vis the plaintiff, but also the justice of the case vis a vis the proposed defendant who is to be met with a claim almost out of time and without any earlier notification.	In Thomas v Downs (1975) 8 A.L.R.
312, Muirhead J. said at page 313:-




nThere is no rule that because the failure to give notice within time is attributable not to the fault of the claimant but to the fault of his solicitors, that this will necessarily amount to sufficient cause within the meaning of the section.	See Martin v The Nominal Defendant (1954) WN N.S.W. 121.	I take the observations of the High Court in Sophron v The Nominal Defendant supra, to correctly define the principles upon which the discretion should be exercised:	'But it is a
mistake to attempt to reduce the expression 'sufficient cause' to a closer or more rigid definition than the legislature has chosen to provide.	The words, no doubt, are concerned with the justice of the case.
There must be some positive reason for concluding that as between the parties, it would be just to extend the period for giving notice.		Fault on behalf of the claimant in failing to give notice within 3 months must be an element affecting the justice of extending the time, and so on the other side must be the prejudice that the nominal defendant has, or may have suffered because of that failure.	The justice of extending the time may be affected too by what happened after the expiration of the three months.	You cannot leave entirely out of account the time which has been allowed to pass in addition to that period.'"


And at page 315 His Honour said:-


"I accept the fact that the onus is on the claimant to prove the facts which provide the foundation for
·sufficient cause for extension of time, but I take the view that one must strive to achieve a just balance between the interests of a plaintiff who may not otherwise have the right of pursuing his claim, and the interests of the insurer in defence of the claim."


Now it is put that there is here no prejudice to the insurer, or at least there is no prejudice other than what the insurer would have suffered some years earlier, in the sense that it is not likely that any enquiries by the insurer would be productive.

I am not sure that that is necessarily so.	There was a police report, and there may have been some means of following up that police report had the notice been given at
an earlier time.	But accepting that there may have been little that the insurer could have done, there remains the. delay which in itself is a matter to be taken into account. In Hall v The Nominal Defendant (1966) 117 c.L.R. page 423, Windeyer J., speaking of time limits pursuant to s.55A of the Tasmanian Traffic Act said at page 445:-

"All that I would say is that the time limits prescribed by section 65A(2) are prescribed for a purpose, and there must be some sure ground for setting them aside.
Something more, that is, than a belief that no harm might come of doing so."



And Barwick C.J. said at pages 434 to 435:-



"It is important when considering the proprietary of an exercise of the discretion given by section 65A of the Act to have regard to the general purpose of the section.	It is designed to provide a remedy for persons suffering personal injury by the negligent driving or management of an unidentified motor vehicle. Its emphasis and policy is that personal injuries in such circumstances, should not go without compensation. By its very nature, however, the action against a nominal defendant given by the Act in such circumstances, requires that there be prompt notification of the occurrence, out of which the action is to arise, and the commencement of proceedings within a stated time.	The first provision will enable the nominal defendant to follow up any scent there may be while it is warm, and the second will assist to prevent the nominal defendant being embarrassed by long outstanding claims.	But the ends which the section seeks to serve, require that the time limitation shall not stand in the path of justice.	A very short time is set by the statute within which an action against the nominal defendant may be brought, and therefore a power to extend that time is given to a court of law so that
•



justice may be done, according to the circumstances. No doubt this extension of time is not as of course. Some acceptable explanation for the failure of the appellant to sue in time must be given before the court
is required to consider the substantial question whether it would be just to grant the extension.	The door, as it were, must first be opened.	No hard and fast rule can be stated, defining what may be an acceptable explanation, but at least in my opinion it should be held that it is the litigant's failure to sue in time, which must be satisfactorily explained."


Now, in my view, under sub-section 5, no sufficient cause has here been shown to extend the time.	The "sufficient causes" which are put forward do not, in my view, have sufficient weight to allow the court to exercise its discretion in favour of the plaintiff.

The fact that the Victorian State Insurance Office made offers in June 1983, which were made without any denial of liability, does not, in my view, suggest that the plaintiff should not have given a notice at an earlier time.

The fact, that upon receipt of the letter of 15 January 1987 the advice of senior counsel was sought, does not, in my view, mean that the plaintiff or his advisers were entitled to wait until that advice was given.	Indeed, I can see no reason why, once that letter was delivered, the plaintiff or his advisers should not have been alerted to the provisions of s.40A(5).	They should have realised that
they were then considerably out of time and no reason has been put forward, apart from the waiting of senior counsel's advice, to explain why they then waited another seven or eight months before seeking leave to have this time extended.

The very least that should have been done, would have been, in my view, a letter to the Territory Insurance Office almost immediately after the receipt of the letter from the defendant's solicitors informing them of the letter, and informing them that application would be made to seek an extension of time.

Going some way further back, although, as I have pointed out, the affidavits do not disclose when the plaintiff was told by the defendant that he, the defendant, had been distracted by the headlights of an oncoming motor vehicle, the inference seems very strong that he was told that very shortly after the accident, and no action was taken as a result of that information on his behalf.

I note that in the letter of January 15, 1987, the defendant's solicitors state that the defendant's instructions, that he was forced off the road by the lights of an oncoming vehicle, were confirmed by the plaintiff "in
;


the history given to our doctors".	That would seem to indicate that the information would have been known reasonably soon after the accident, but nothing was done.

One cannot dismiss the length of time between the accident and the time when the Territory Insurance Office was first informed of this intention to make a claim.	One cannot dismiss the fact that even when the letter of 15 January 1987 was despatched to the plaintiff's solicitors, there was still no communication with the Territory Insurance Office even within the three months after that time, or indeed presumably not until this originating summons was filed and served.

As has been pointed out, these time limitations are given for proper reasons, and although the court should be slow to operate against the interests of a plaintiff who might otherwise be prejudiced, the court equally cannot, without good cause or reason, grant an extension on every application.	There must be, as the section says, "sufficient cause", and it must be something that, upon weighing all the factors, the court should be able, within the proper exercise of its discretion, to grant.

.
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Although I am reluctant to refuse this application, it seems to me that I have no other choice and the application will be refused and the summons of 12 August 1987 dismissed,

