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REASONS FOR JUDGMENT
(Delivered the 17th day of December 1987)


By an agreement made on 8 February 1983 between the plaintiff and the second defendant the second defendant agreed to construct a pipeline from Palm Valley 2 in the Hermannsburg Range to the Northern Territory Electricity Commission power generating station at Alice Springs.	A company Fluor Australia Pty Ltd was to perform the project management services.

Part of the proposed pipeline passed through land demised to certain Aboriginal groups represented in the contract by Uruna, Ntaria and Roulpmaulpma Land Trusts.	By
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a lease which was included as part of the contract between the plaintiff and the second defendant a strip of land was leased by these Trusts to the Northern Territory Government for twenty-seven years at a rental of $30,000-00 per annum. This strip of land was 1 kilometre wide and appears on the map which is a schedule to the lease.	There was a covenant against the use of land other than for the pipeline and there was an agreement that within the 1 kilometre strip the lessee (i.e. the Northern Territory Government) would identify a 25 metre strip of land within which the pipeline would be laid.	Once that strip of land was identified and the approval of the lessors (that is the Trusts) given all the rest of the 1 kilometre strip reverted to the Land Trusts.

The contract between the plaintiff and the second defendant comprises a number of documents all of which are within the term "contract".

That term is defined in Clause 1 of the agreement which is in these terms:-


"l.		The term 'Contract' appearing in this Agreement and in any document pertaining to this Agreement shall mean and include each of the documents described below and any other document, paper, declaration or order; written issued or given in accordance with the terms and conditions of this Agreement;

	This Agreement
	Schedules A, C and D
	Special Conditions of Contract



	
	
	
	
	

 General Conditions of Contract AS 2124 - 1981 including annexures A, Band c.
Specification Drawings
Appendix B - Contract Works Insurance Appendix C - Palm Valley Pipeline Agreement"


By Clause 4 the contractor (i.e. the second defendant) covenants with the principal (i.e. the plaintiff) to "construct, complete and maintain the Works in accordance with the provisions of the contract."	By Clause 5, "In consideration of the Agreements on the part of the contractor herein set forth the principal shall pay to the contractor the contract sum in accordance with the provisions of the contract."

One condition precedent contained in Clause 6(c) is the issue by the Northern Territory Government of a
sub-lease in respect of the right of way within the Aboriginal land rights areas.	That is the sub-lease earlier referred to.

Clause 8(a) is important and is relied on by the plaintiff:

"The contract supersedes all previous agreements between the parties hereto and shall be deemed to constitute the entire agreement between the parties in relation to the work to be performed hereunder".


By Schedule A, "The contract sum shall be for the whole of the work described in the contract and shown on the
Drawings•, and is expressed to be a total of $4,291,083-00. Attached as part of the contract are the General Conditions of Contract which are in a standard form and the Special Conditions of Contract.	The specification (also part of the
contract) includes a provision (1.1) that "The Scope of Work
comprises the provision of services, labour, supervision, plant, tools and equipment, and the supply of all materials except those materials listed in Clause 2.1 as being supplied by the Principal necessary to complete the Palm Valley to Alice Springs pipeline in accordance with the contract and suitable for its intended purpose".

By 1.3 of the Specification the Works include "construction of 219mm butt welded steel pipeline for the carriage of gaseous hydro-carbons of high pressure and associated ancillary works".	The pipeline is to be constructed from Palm Valley to Alice Springs.

There is provision that the contractor shall not encroach outside the easement or working width of any area. By 1.5.4 of the Specification he must make himself aware of the location of all improvements within roadways, easements and working width and work around such improvements taking all necessary precautions to perform that part of the work without causing damage to any part of the improvements.	By
	the Principal is to supply certain specified materials. By 3.6 the contractor is to supply other materials including selected backfill.

By 5.1 the contract sum •shall be for the whole of the Scope of Work described in the Contract and shown on the Drawings."

The contract was entered into as a result of the plaintiff having previously been the successful tenderer with the Northern Territory Electricity Commission to construct and operate the natural gas pipeline of approximately 150 kilometres from Palm Valley to Alice Springs.	The plaintiff and N.T.E.C. entered into a formal contract on 24 January 1983.	On 8 February 1983 the plaintiff and the second defendant executed the contract, some parts of which have been summarised above, and the second defendant commenced construction of the pipeline and that construction was practically completed about September 1983.

During the course of construction and following its practical completion a number of disputes arose between the plaintiff and second defendant, which, ultimately were referred to arbitration.	By letter of 24 February 1984 from the Institute of Arbitrators of Australia, the first defendant was nominated as arbitrator.	A preliminary conference was held on 19 March 1984 and directions given by the first defendant.	On 24 September 1984 the solicitors for the plaintiff wrote to solicitors for the second defendant suggesting a schedule to be followed and suggesting, inter alia, that "the strict rules of evidence
will apply".		A copy of that letter went to the first defendant.	On or about 5 October 1984 the second defendant served its Points of Claim and on or about 16 November 1984 the plaintiff served its Points of Defence.	Voluminous particulars of the Points of Claim were sought and given.



One of the important areas of dispute between the parties is that by its Points of Claim the second defendant contends that the tender documents form part of the contract documents.	See Points of Claim in Paragraphs 3 and 6(a).
This is disputed by the plaintiff which accepts only those documents referred to in clause 1 of the Agreement and four specified additional documents as forming the contract documents.	See Points of Defence - paragraph 6(a).

On or about 16 November 1984 the plaintiff instituted a counter-claim in the arbitration proceedings claiming various deductions pursuant to the contract and seeking damages for alleged lack of superintendence by	the second defendant and the second defendant served its defence.

On 3 February 1985 there was a preliminary meeting between the first defendant and the parties.	Some informal notes of that meeting have been admitted by consent.	The most relevant matter arising from those notes is that Mr McAlary Q.C. for his client makes it plain that he expected the arbitration to proceed in accordance with legal rules.
The notes summarise his approach:-


"I believe this is a legal arbitration.	You should act upon the evidence, using expertise.	We take the view this is a legal arbitration conducted in accordance with the legal rights.	Parties have a legal right.	If conducted by engineer you would be conducting it differently.	In Australia arbitration legal.	We will therefore be asking you to continue in accordance with the evidence, law.''


There seems to have been no dissent to this approach by Mr Wilkinson for the second defendant.	He did join issue with Mr McAlary's submission that the first thing to be decided was what constituted the contract.	The notes summarise his remarks:

"Not quite simple.	Agree with what friend says as far as it goes.	Not going to get rid of problem."


I take this to be a forewarning that he would submit that the contract consisted of material additional to that in Clause 1.

The hearing of the arbitration commenced on 4 February 1985 at Alice Springs and continued at Alice Springs and later in Sydney.

On 26 February 1985 the second defendant sought leave to amend its Points of Claim and, against the opposition of the plaintiff, such leave was granted.	The original Points of Claim had (paragraph 20) sought damages
incurred in supplying sand bedding and padding over 85% of
the pipeline length as work not required by the contract
documents.		Alternatively (paragraph 50) the allegation was made that the plaintiff or the Engineer Superintendent had been negligent in preparing the tender and contract documents.		The amendments alleged a collateral cont act that the works would only require sand bedding and backfill to a specified extent and alternatively alleged that the second defendant had been induced to enter into the contract by fraudulent misrepresentation or negligent pre-contractual representations as to the existence of such collateral contract.	The arbitrator rejected the amendments insofar as they alleged fraudulent misrepresentation but otherwise allowed them.

On 1 March 1985 the arbitration proceedings were adjourned to 16 September 1985.	At that stage only one witness had been heard and that only in examination in chief.

Prior to the adjournment of the proceedings, counsel for the plaintiff informed the first and second defendants that the plaintiff felt it would be necessary for the arbitrator to state a case for the opinion of the Supreme Court.	On 4 March 1985 the plaintiff set out the matters about which it suggested the arbitrator should seek the opinion of the court.	They were as follows:-
"The Principal requests that the Arbitrator state a case for the Court's opinion on the following questions of law which have arisen in the proceedings to date:-

	What constitutes the contract between the parties.


	Whether the Arbitrator has correctly admitted evidence relating to discussions held between the parties prior to 8 February 1983 and documents'and correspondence exchanged between the parties prior to that date.


	Whether the Arbitrator has correctly admitted into evidence documents prepared by the Contractor which are of a

self-serving nature.
	Whether the Arbitrator has been correct in deciding that, in this sort of arbitration, he does not have to apply the rules of evidence.


	Whether the Arbitrator had jurisdiction to allow the Contractor to amend its Points of Claim so as to raise issues of collateral conduct and negligent misrepresentation prior to the execution of the formal contract.


	Whether the Arbitrator has power and jurisdiction to hear evidence called in support of the said amendments."



The second defendant opposed the application and the arbitrator refused it although by letter of 27 March 1985 he said that while he considered that the totality of the evidence and other questions for a stated case seemed premature, he was not refusing to consider such or similar requests at a later stage.

The plaintiff then applied to this Court by way of originating summons filed on 19 April 1985 that sought various orders, in particular:-


	an order pursuant to S. 1 of the Arbitration Act 1891 revoking the submission of arbitration,


	alternatively, an order that the arbitrator state a case,


	a declaration that the arbitrator erred in permitting the second defendant to amend the Points of Claim,


	orders in effect restraining the first and second defendants from continuing the proceedings.


	an order pursuant to s. 9 of the Act that the arbitrator be removed.




These matters came before O'Leary J. (as he then was) on 23 May 1985 and various procedural orders and directions were made including consolidation of the two proceedings No. 231 of 1985 and No. 232 of 1985.	It was directed that the proceedings be expedited and given a special date.	Pursuant to that order the proceedings then came before O'Leary J. on 26 August 1985.	At that stage the plaintiff was fully prepared and ready to proceed and the matter was expected to take a substantial amount of time,  and much expense had been involved by the plaintiff in  having the matter ready for that time.	Most unfortunately for all parties His Honour was met with an application  for an adjournment on behalf of the second defendant and it appeared that for financial reasons the second defendant was not in a position to proceed.	His Honour felt that, in view of the amounts and the importance of the issues he could not proceed and the matter was adjourned with an order that the
second defendant pay the costs of the plaintiff.	That meant extensive delays and the matter finally came before me on 30 March 1987.	By this time the second defendant had obtained representation.

Mr McAlary Q.C. outlined the position and the submissions of the plaintiff and he summarised them in this way.	The plaintiff sought court intervention in various ways some admittedly being necessarily exclusive of others:-


	pursuant to S. 9 of the Arbitration Act that the arbitrator be removed
	a declaration in respect of the ambit of the arbitrator's jurisdiction particularly on the basis of the arbitrator's rulings


	that the second defendant is entitled to put forward a claim of negligent preparation of what the plaintiff alleges are pre-contract documents.


	that the second defendant is entitled to rely upon documents constituting the contract other than those set out in Clause 1 of the agreement and other than those additional documents conceded by the plaintiff as part of the contract.


	that the second defendant is entitled to rely upon a collateral contract.



( 3)


( 4)
 
revocation of the submission to arbitration

order that the arbitrator state a case for the opinion of the Court.
As mentioned, these are alternatives and Mr McAlary has put them forward as such.



COMMENCEMENT OF ARBITRATION


From the outset of the arbitration proceedings the plaintiff made it clear that it expected the arbitration to be conducted on a legal basis.	That appears from the Minutes of a Preliminary Meeting of 3 February 1985 already referred to.	The arbitrator himself said that he presumed a formal hearing was required.

At the commencement of the hearing Mr McAlary took the same line immediately urging the Arbitrator to interpret the contract on its face and without recourse to evidence of earlier negotiations.	That was the attitude he took all along not only as regards interpretation of the contract but also as to the application of rules of evidence and general legal principles.

It is the contention of the plaintiff that this was never the approach of the arbitrator.



ALLEGATIONS OF MISCONDUCT


The plaintiff alleges that the arbitrator has been guilty of misconduct, not in the pejorative sense in which
that expression may be used in ordinary parlance but in the special sense which has been applied by the Courts in arbitration matters - a sense which I will later examine.	I first set out the bases upon which the plaintiff alleges a case of misconduct has been made out.



1.	Interpretation of the Contract




Mr McAlary emphasises that from the very beginning there was a basic dispute between the parties concerning the interpretation of the contract and that the arbitrator made a basic error in his original ruling and persisted in that error throughout.

The dispute first arises in the transcript at page
8 where Mr Wilkinson in his opening referred to material and some correspondence which had taken place between the plaintiff and the second defendant which was in effect negotiation before the contract was concluded.	Mr McAlary objected to the introduction into the principal contract of this material and relied upon the general legal principles. He referred the arbitrator to Thorne v Borthwick (1956) S.R.
N.S.W. 81 and to passages from the judgrnent of the Chief Justice and the Chief Judge in Equity at page 88 and 91 respectively:
Street C.J. at p.88:-


"The general rule concerning the use of parole evidence to add to or vary a written contract is clear:

'By	the general rules of the common law, if there be a contract which has been reduced into writing, verbal evidence is not allowed to be given of what passed between the parties, either before the written instrument was made, or during the time that it was in a state of preparation, so as to add to or subtract from, or in any manner to vary or qualify the written contract'"	per Denman C.J., in Goss v Lord Nugent (1833) 5 B. & Ad. 58, at pp.64, 65.

If the written agreement in question, signed after due consideration, contains on its face a complete contract with provision for all matters relevant to the particular transaction involved, then the court will not, in general allow evidence to be given for the purpose of establishing that some additional term agreed upon between the parties has been omitted."



Roper C.J. in Equity at p.91:


"It	is clear of course that evidence cannot be admitted to contradict, vary or add to a written contract.	The first question which arises here is whether there was a written contract between the parties or whether the contract which unquestionably was made was one to be spelled out of a series of documents and oral negotiations of which the document relied upon by the defendant was merely one.		The answer to this I think depends on the construction of the document on which the defendant relies.	It is the document bearing date 23rd July, 1952, and in my opinion it is on its own terms the contract.		There is no doubt that it followed upon negotiations.	It may be, although on the evidence I do not think that it is at all clear, that before the document was executed by both parties, an oral contract had been concluded. But it is common practice for parties who have concluded an unwritten contract to commit it to writing for greater certainty and caution intending to replace and so to cancel whatever has gone
before (cf. Leduc & Co. v Ward (1888) 20 Q.B.D. 475, at pp•479 ,480).

The document in this case is complete on the face of it.	It does not purport to be a record of some only of the terms of agreement.	It is executed by both parties.	Whether it was intended to be the final written expression of the full consensus of the parties can be determined only by its own terms.	The evidence in the case does not show a case for rectification namely, that it was agreed that the writing should contain the term on which the plaintiff relies but that that term was omitted by a mutual mistake.	On its clear construction it does not contain the term that the sale was to be a sale by sample and I agree with the Chief Justice that in those circumstances evidence was not admissible to show that that was a term of the contract."


Mr Wilkinson was quite frank.	His submission was that, for the arbitrator to understand the contract he should look at the background of the negotiations.	Mr Wilkinson said "in order for you to work out what all of that mess means as to what documents are in the contract, what documents at the end of the day you are going to have a look at.	I think it is quite proper that I put the whole law before you.	I am trying to get in additional terms; I am not trying to add on, vary or subtract; I am trying to fix what those documents are."

The ruling of the arbitrator appears at page 25.
He commences by drawing a distinction as he sees it, between building contracts and other contracts.	It is important to set out exactly what he says:-

"Gentlemen, this type of argument is very frequently in arbitration, on engineering
contracts.	I think it must be very clearly understood, and there's heaps of evidence which I'll quote later, to evidence this, that building contracts are not contracts the same as contracts for the sale of goods or sale of a house or lease of office premises, which are fairly clearly fixed in their limits well before anybody starts havering.

The engineering contract has 2, I would say, very important differences.	The first is it is largely written by absolute amateurs in the way of drafting.		The bulk of this document is written by engineers, and it is written for the understanding of people who are tradesmen, plant operators, other sorts of persons of that nature.	If we, perhaps, refer to a technical specification, we only have to turn to page 2 of the technical specification and we see:	"Trees, shrubs or scrub shall not be removed without the express permission of the engineer."


He then comments that the determination of a contract of the nature under consideration is "always very strictly in the hands of the engineer."	(It is noteworthy that Mr McAlary had said on 3 February 1985, "If conducted by engineer you would be conducting it differently").

Then the arbitrator says:



"The second part I think we must take note of is that a contract of this nature, especially one like this, was done in a hurry, is extremely fluid.	At no time, almost no time, until the contract's finished do the parties know exactly what is required.	Again, there's ample evidence in the pleadings and what have you that the people designing the pipeline were working with large numbers, flat out, in order to narrow down the limits and determine the exact requirements of the contract.	And therefore, to say that the contract started at a particular point - we may have a legal document to say that, but in actual practice we must evidence it by what has gone before and what has come after."
He then refers to Hudson on Building Contracts.	Finally he says:


"In view of those remarks, I agree quite clearly with the contention that the contract documents are as we've given them.	I don't think there is any argument that I can see and it is not contested.
But in examining those contract documents, we must go back to conversations, perhaps, written evidence, perhaps, of what happened beforehand, especially, as these or the bulk of these were with the person who is responsible for the interpretation of the contract, that is the engineer.	In my view, it is not possible for the engineer to, say, have a pre-tender conference, make decisions at that conference, the bulk of which will never be recorded in the contract documents, but the bulk of which must, if we are to run these building contracts, must be honoured by both sides.	I don't know whether you have any questions on that."


Mr McAlary announced that he accepted the ruling but would continue to take objections.	I do not take that to mean that Mr McAlary accepted the validity of the ruling and he made this quite clear.	Thereafter his objections were renewed during the evidence and the objections were overruled.	The general position appears at page 153 where Mr McAlary said that it was his view that as a matter of law none of the documents being tendered were admissible and he intended to object to them all and have his objections noted to every one.	The arbitrator replied that he would overrule the objection every time.	That was the position which prevailed.

Now this was obviously a fundamental dispute and if the arbitrator was wrong in his ruling the whole of the
arbitration must be seriously affected because a great deal of material extraneous to the contract itself but connected with the negotiations leading up to the contract was admitted into evidence.

The attitude of the arbitrator can be shown in another passage which appears at page 164:-

"I pointed out yesterday that in my mind the tender documents are not fixed by any means.		They are not fixed in time and they're not, in fact, fixed until the - the conditions in the documents aren't fixed until the job is completed.	And right through the tender, both parties will be trying to find out what is required of the other party.	If we are to accept what you've quoted from Prenn v Simmonds, Mr McAlary, and I quote:

'Far more and, indeed, totally dangerous is it to admit evidence of one party's objective even if this is known to the other party.'

And in building contracts the objective must be known.	We cannot operate unless we know the objective.	And it is for this reason, in my view, that we put a separate superintendent in charge of the contract and his word is law, more or less.
And if we are to go a little bit further the whole object of this arbitration is that one party, or both parties in this case, in some respects have disagreed with the rulings of the superintendent and you've come to me as an expert to give my interpretation of those rulings.	Now, you are not referring me to the contract as a legal document. You are referring to me as somebody who has built welded steel pipelines; knows the conditions and can try and sort out the differences.	You are not asking me to give you a legal interpretation of that document.	Because, quite frankly, I can't.
The questions you read out to me yesterday in the document, with regard to the fencing, those are entirely in the hands of the superintendent, and a wise contractor, knowing that item was in there, would find out some idea of how much fencing he had to do.11
Later he said at page 165:


"I am pointing out that I cannot make a decision unless I have all this in front of me.	You are asking me to stand in - this is in effect what both parties have done - you're asking me to stand in for the superintendent.	I therefore must go through the actions that the superintendent went through.	I can't divorce myself from it.	Because to do so would mean that I am trying to give a decision, or countermand, perhaps, one of his decisions, and this is what, in effect, people are asking me to do.	Countermand some of his decisions without everything that's put in front of him.
Such a course would put me in an extremely invidious position, wouldn't it?"


At page 166 this exchange occurred:


"THE ARBITRATOR:	I preface my remarks by saying that I am not judging, I'm not thinking one way or the other.	I'm only saying that - I just said that I cannot give a decision unless everything is put in front of me.	I don't see how I can.	I don't see how you can hold back certain pieces of evidence from me.	If you were going to ask me to do exactly what the superintendent did.

MR McALARY:	No, sir, I'm not asking you to do that, I'm asking you to deal with the matter in exactly the same way as a jury would deal with it if they were directed to it, or a judge was directed to deal with it.	Only the evidence which is admissible would be received, and you would act on that evidence

THE ARBITRATOR:	On the contrary.	The whole purpose of this exercise is for me to overrule the superintendent's ruling.

MR McALARY:	Sir, the whole purpose of the exercise is for you to determine the claim.	The superintendent has either allowed it or disallowed it.	We are not appealing from him.	The .claim goes to you without reference to whether the superintendent allowed it or disallowed it.

THE ARBITRATOR:	But I am taking the place of the superintendent.
MR McALARY:	You are acting as an arbitrator."


Mr McAlary referred the arbitrator to Prenn v Simmonds (1971) 3 All E.R. 237.	In that case Their Lordships held that although in construing a written agreement the court is entitled to take account of the surrounding circumstances with reference to which the words of the agreement were used and the object, appearing from those circumstances, which the person using them had in view, the court ought not to look at the prior negotiations of the parties as an aid to the construction of the written
contract resulting from their negotiations.	Evidence should
be restricted to evidence of the factual background known to the parties at or before the date of the contract, including evidence of the "genesis• and, objectively, the •aim• of the transaction.	See the judgment of Lord Wilberforce, particularly at page 240.

11 On principle, the matter is worth pursuing a little, because the present case illustrates very well the disadvantages and danger of departing from established doctrine and the virtue of the latter. There were prolonged negotiations between solicitors, with exchanges of draft clauses, ultimately emerging in cl 2 of the agreement.	The reason for not admitting evidence of these exchanges is not a technical one or even mainly one of convenience (although the attempt to admit it did greatly prolong the case and add to its expense).	It is simply that such evidence is unhelpful.		By the nature of things, where negotiations are difficult, the parties' positions, with each passing letter, are changing and until the final agreement, although converging, still divergent.		It is only the final document which records a consensus."
See also Secure Income Real Estate (Australia)
Ltd v St. Martins Investments Pty Ltd (1979) 144 C.L.R. 596 per Mason J. at 606 and Cadelfa v State Rail Authority (1982) 149 C.L.R. 337 at 347-52.

Mr McAlary then referred to the documents which had been admitted by the arbitrator under objection.	These documents consisted of communications between the plaintiff, the second defendant and Fluor.	I do not think it is inexact to describe them all in the broad sense of negotiations.	In one sense they provide a very good illustration as to the wisdom the the general rule, because it seems very unlikely that any particular use could be made of them which would not be either confusing or tautologous. One could sum up Mr McAlary's submission as being that the documents could be referred to only to show that they should not be referred to.

I find on this issue that in admitting or being prepared to admit into the material before him all manner of preliminary discussions and correspondence the arbitrator made a fundamental error.	I think Mr Huntington for the second defendant concedes as much but he submits that a fair minded person might have a reasonable apprehension that it was of no concern to the plaintiff and furthermore he submits that the plaintiff allowed that error to go forward without taking the immediate action it should have taken had it really felt prejudiced by it.	As to the first submission
I cannot be persuaded that an impartial and fair-minded observer would assume a matter to be of no concern to a party who objects vigorously and on many occasions to a particular way in which the matter was handled: provided the objections were on a proper basis.	The second submission has more weight but is a matter of degree.	It is difficult for counsel to calculate how long a course of rulings should continue before he takes the drastic step of seeking the removal of an arbitrator.	Precipitant action might lead to refusal of the relief sought.	It is highly unusual that a case at law can be prevented from running its full course despite the fact that at the outset the judge makes some egregious error.	Arbitrations may be in a somewhat different category but some convincing substratum of error must still build up.	I cannot find the plaintiff's delay here unreasonable.



2•	Claims as evidence


Mr McAlary then submits that the arbitrator was in breach of a further fundamental rule of law that the making of a claim cannot per se be evidence.	It must be supported by evidence.	He instances a claim for payment by the contractor for certain times when the engineer/superintend ent suspended work through no fault of the contractor (Claim 15).	(Points of Claim 48).	The engineer/superintendent allowed $26,992 but the contractor claimed $45,308 for a
total of 76½ hours at a specified rate.	So far so  good. Mr Wilkinson, counsel for the contractor suggested that the claim be taken as read.	Mr McAlary said in effect that he had no objection providing that wasn't considered as evidence.	Mr Wilkinson then said he was tendering it as evidence of fact on the basis that that was what the witness said had happened.	The arbitrator accepted this and suggested it was up to the principal to "refute it or bring
other evidence".	The issue was quantum and Mr McAlary says that this was an attempt to prove the issue by merely reading from a document i.e., the claim.	A similar instance occurred at claim 85.	Mr McAlary objected that the witness should put forward calculations by reference to contemporaneous material.	To his question, "Is there a document you are submitting on the calculations?", the answer was, "Yes, it's the same document he's been using.
It is the claim "


After further discussion the arbitrator  said to Mr McAlary, "Your inspectors were there and would know fairly well whether this amount of labour is somewhere near being right."

Again Mr McAlary complains that the onus is being put upon his side.

Now it is possible that the witness may have been shown to have had direct knowledge of the circumstances in
which the claims were made and direct knowledge of calculations upon which the quantum of these claims were made.	But that is certainly not clear and the inference from the transcript is that the arbitrator accepted that once the claim had been read out by a witness that was prima facie evidence which it was up to the principal to refute.
It seems unnecessary to make any comment other than that such an approach was plainly wrong.



	Wrongful reception of or wrongful Rulings on Evidence




Because a substantial part of the attack upon the arbitrator's conduct of the proceedings is based on what is submitted is his misunderstanding of the rules of evidence I now examine a number of examples alleged as indicative of this.	I preface these examples by repeating that the plaintiff from the outset had insisted on the application of the strict rules of evidence.	In Mustill & Boyd - "Commercial Arbitrations" - p. 310 appears this passage which Mr McAlary specifically brought to the attention of the arbitrator at p. 236 of the transcript:-

"It is widely believed that an arbitrator merely because he is an arbitrator is empowered to act on evidence which would not be strictly admissible in a court of law; this is not so.	Arbitrators are bound by the law of England and rules regarding admissibility of evidence are part of that law.
Thus, if an arbitrator admits evidence which is inadmissible, he commits an error of law which may be appealed against.	Furthermore, if an arbitrator deliberately accepts evidence, which is obviously inadmissible, he commits misconduct and the award will be set aside, at any rate, if the evidence is important.	If however, the misreception is due to an honest mistake the court will not interfere.
The rule is, however, subject to qualifications which greatly reduce its practical importance: first, the parties are at liberty to agree that the arbitrator need not follow the strict rules 'of evidence.	Such an agreement sometimes forms an expressed term of the contract out of which the dispute has arisen.	Alternatively, it may be included in the reference to arbitration.	It has never been doubted that such provisions are valid. More important still, a relaxation of strict rules may often be implied.		If a party agrees to a form of arbitration in which the strict rules are habitually disregarded he has no complaint if the arbitration proceeds in the usual way.	Whether an agreement to relax the strict rules may be implied from the way in which the parties have conducted the case is less clear.		We consider, however, that if the conduct of one party leads the other to believe that the strict rules will not be insisted upon, in consequence of which the latter abstains from procuring formal evidence, the former will be stopped in changing his mind and requiring formal proof."


It is clear from the transcript that the plaintiff never agreed to any relaxation of the strict rules of evidence.


	The "Cusack" Ruling



At page 225 of the transcript the witness O'Sullivan, a director of the second defendant, was giving evidence about the work being done by the second defendant and was speaking of some delay encountered by the second
defendant.	He said that he had spoken to "the people who  were going to look after the survey" and he drew the inference "They were progressing well".	At that stage he was asked to say who he had spoken to to gain this information.		He said that he had spoken to a Mr Cusack and that Mr Cusack had said "Well, it looks like we will be quite a while before we get to Point 10".	He said that he told Cusack it was rather unusual and he told Cusack "We have a lot of equipment standing around doing nothing, and people".	At that stage Mr McAlary objected on the basis that Cusack was a sub-contractor.	He submitted that for the conversation to be admissible Cusack would need to be an employee of the plaintiff.	Mr Wilkinson submitted that Cusack was the agent of Fluor but Mr McAlary submitted that that was not so and that he was an independent contractor.
The following passage occurred:


"THE ARBITRATOR:	Who is he to deal with?	I mean these people are set up as experts knowing all the details, and you are saying that he can't talk to them, he's got to go to somebody else.

MR McALARY:	I'm not saying he has to go and talk to them sir - or he can't talk to them.	What I'm saying is that the rules of evidence are that you can give evidence about what you saw, and what you did, but if you wish to give evidence about what you said or what someone said to you, the person you are entitled to deal with is the other party to the contract, and any employee of the other party to the contract.

THE ARBITRATOR:	Well, they're being paid by the TNT, therefore they're an employee of TNT.

MR McALARY: No, they're not an employee of TNT, no more than this man was an employee of TNT. A very simple and straight - - -
THE ARBITRATOR:	I mean they're contracting for TNT to do a specific job.

MR MCALARY:	But, that's the very point, Mr Arbitrator.	The very simple point is that there is a difference, a fundamental difference in law, between a person who is your employee and a person who carries out an independent contract for you."


Later this passage occurred:


"MR WILKINSON:	Sir, an employee or an agent - and surely, where Fluor or where TNT through Fluor have got the obligation to carry out a survey, and where it hasn't been completed, but we are told to wait until it is, I mean, I agree in general with what my friend says, but if it's an agent for those purposes - and in these circumstances Cusack could hardly have been anything else - here's Interstate sitting around waiting for him to
finish - asking him that question, surely, is something that can be inferred; that he was authorised to tell O'Sullivan?

MR McALARY:	What you are trying to say is, by the last comment, that Cusack had authority to bind TNT or to bind Fluor.	You say he was authorised to tell - must have been authorised to tell.	If that's the case - - -

THE ARBITRATOR:	No, we are not saying that he is authorised to tell at all.	We are saying that a conversation occurred with Fluor's agent and that

MR McALARY:	I'm saying, with respect, sir, that there is no evidence that Cusack was Fluor's agent.	If one can establish that Cusack was the agent of Fluor for the purpose of receiving these complaints - - - "


Shortly after this Mr McAlary said "It's clear that Cus.ack was not an employee of Fluor."
At page 230 the arbitrator said "The only thing I think I can do in this case is just to say that I will accept the evidence but put the weight on it I think it deserves."	Mr McAlary persisted in his objection and the arbitrator rather complained about the procedures.	He said:

"We can go through all this procedure.	It will double our time, treble our time to do it, to get all these points in if we are going to do it this way.	I may, if you want it that way, let us do it that way, but I am afraid in the final washup, I must consider that."


Mr McAlary said:

"I think, with respect, sir, I have made my position clear from the word go".


The arbitrator said:

"Yes you have made it clear and I am not disagreeing with it."


The arbitrator then referred to Queensland legislation which he believed to be more extensive than in other States.	Mr McAlary reminded him that the law referring to arbitration in the Northern Territory was fixed and was the law to be applied.	The arbitrator said (p.
2 33) :



"Arbitrations have always been run with a slightly loose rein so that we can get at information.	If you want this to go through the strict legal way I don't mind in the least.	I think I am very disappointed that you - -		"
Two comments can be made out of these exchanges.
The first is that the arbitrator felt, and I have no doubt, sincerely felt, that incidents of what he called "the strict legal way" were unnecessary and undesirable.	The second comment is that he did, however, purport to concede that if Mr McAlary insisted upon that he would comply with the legal procedures.	However, as subsequent events showed, he did not do that.

At page 238 he repeats that:


"I think if we are going to take that attitude I think we will have to run this very legally.	I am very disappointed, because I have never had to run an arbitration that way."


Then follow some rather confusing interchanges in which the arbitrator seems to have felt he was in something of a fix.	I do not think I do him an injustice if I summarise his remarks as corning to this:-

That if he must now proceed legally it will, he thinks, take longer and he is in difficulty because of the inadmissible material already seen and considered by him.	If he is to proceed as before he is conscious that he may be making things worse. In either event he sees as almost inevitable an application to review his findings.	Rather despairingly, because of the impasse created, he seeks help from counsel.	Is there some middle way by which the arbitration can be preserved?	Mr McAlary reminds him that he (Mr McAlary) had made it quite clear from the beginning that he was "going to take a strict legal view of the matter". (p. 238)
However counsel do confer and on the following day the arbitrator makes this announcement (p. 242):-

"Just before we start our fourth day of hearing, I'd like to read into the transcript some of the decisions counsel and I have just made with regard to the running of this case.	It has appeared to date that Mr McAlary and I are not seeing eye to eye perhaps on whether this is a legal or a practical case.	He contends that we should be very strictly legal and I am saying there's a lot of practice involved.

It appears to date that this is causing us quite considerable delays in admissibility of evidence and various other matters and while note (sic) wishing at all to prevent him from objecting to any evidence, written or oral, there may be many times when I will be overruling him.	I think most of our written evidence has been talked about and decided, which is to be admitted and which is not, but I foresee that there will be a considerable volume of oral evidence which will be in contention.

I propose that Mr McAlary should object every time there is anything done, but I would just remark that such objection is noted; but that if any time he has reasons other than those I have already given him, that he should then present those reasons for his objections.	Does that canvass all the points?"


To this Mr McAlary replied:


"I think that is quite satisfactory Mr Arbitrator."


Now although the arbitrator does not expressly say so, and although some of his remarks in the transcript are somewhat ambiguous, it seems to me that the only conclusion one can finally draw is that the arbitrator has decided he will continue to receive legally inadmissible evidence against the objection of the plaintiff.
Returning to the "Cusack" ruling one must also conclude that the arbitrator was prepared to admit the evidence of conversations between Cusack and a director of the second defendant without proof that Cusack was an agent for the plaintiff or Fluor or authorised to make statements binding either of them or on their behalf.


	CLAIM FOR SAND BEDDING AND PADDING



A large claim was made for additional work in sand bedding and padding.	The initial claim of 12 September 1983 was for $320,550.	See letter of 12 September 1983 from the second defendant.	That was advanced in less than 2 months to $1,104,737.	(See Exhibit 64 of Exhibit "F.")	In February 1984 that claim was reduced to $870,099.

These rather substantial variations may attract the appropriate criticism, but Mr McAlary's basic point, which runs through a great deal of his submissions, is that once again the material upon which the claim is based is parol evidence purporting to vary the written contract.	Pages
453-60 consist of evidence of pre-contractual conversations between Mr O'Sullivan as representative of the second defendant and Mr Roots who was a representative of the plaintiff.	For instance at page 460 Mr O'Sullivan said he would allow for 10 kilometres of precoated pipe in the town section and for creeks and for 10 kilometres of cut pipe for
the rock section in the mountains and a total of 20 kilometres for sand, bedding and padding.	Mr O'Sullivan gave evidence that Mr Roots said that was acceptable.	But the result of that conversation was only that.	Mr Roots said to Mr O'Sullivan "We consider putting you on the bidding list and we'll let you know".	This was no more than a preliminary discussion which no doubt might have been assumed by both parties to be leading up to a contract, but would hardly be acceptable as constituting part of that contract which itself, when executed, set out that it contained all terms of the contract.

The theme returns again at page 776-77 when Mr O'Sullivan was asked about further discussions pre-contract. This continues at pages 778 to 781 relating to rock and sand bedding.	They are still no more than preliminary conversations.	All this evidence was allowed and should not have been.		Mr McAlary maintained his objections throughout. In my view he was correct.



	Introduction of three Volumes of Claims





The arbitrator allowed the introduction into evidence of three volumes of claims by the second defendant. Mr McAlary objected that some of the material in which the claims were contained were inadmissible as self serving
statements and statements often made sometime after the events from which the claims originated.	Despite argument by Mr McAlary between pages 279 and 282 the arbitrator formed the view that he should admit the claim in toto and in the form in which they appear in these volumes.



After further discussion and indeed after some statements by the arbitrator (e.g. page 284) that he would consider the submissions of Mr McAlary, he said again:

"I'm sorry, we are back to square one again in this.	I am dealing with an arbitration.
Arbitration on a contract, with the construction of a pipeline, and there are a lot of practical things in that that I must take note of, and one practical thing, a very practical thing, that the contractor will always write and say, 'You said on so-and-so, that I would get paid for this.'	Now, that to me is almost standard practice, and I must accept as standard practice, except that I do not say that it proves the point."


At p. 283 the arbitrator said:

"Now to keep the scales of justice even.	Now, you've made the point that, according to you, going against the rules of evidence.	I maintain that in a case of this nature, an arbitration case, I must accept that evidence.	The weight I put on it will be evidence in my award.	I may put no weight whatsoever on it."

To which Mr McAlary replied:-

"(Inaudible) the rules of evidence are not concerned with weight, they're concerned with whether you look at it at all, whether you can have any regard to it at all.•••• But all I'm really saying to you, sir, is that I appreciate you would
•



weigh it carefully.	I would say that the rules of evidence would prohibit you from looking at it.
And that's my submission."


Finally, this exchange took place:

"THE ARBITRATOR:	Going back to answer your first question, I have no desire whatsoever to limit you in your - complaints is not perhaps quite the right word.	You are pointing out to me that I am breaking the rules of evidence or breaking any other legal things.	I have pointed out to you very strongly that this is an arbitration.	It is not a legal case and there are two very big differences between the two.	They are completely different things to my view.	You will please point them out all the way through.	I admit we delay and stop.	If I feel that you are prejudicing the case in the other side and making a nuisance of yourself, so to speak, I will point that out.	In the main I would like you to do that.
MR McALARY:	I don't dispute that many of the papers are admissible.	In fact, I think the great majority are admissible and many of them duplicate what's already in evidence and as to those I would not have any issue.	But when you said, 'Can we take them all in as one lump effort?', I rose to say no because some of them are not within that category.

MR WILKINSON:	But they are all material that was sent from one party to the other.	There's nothing in there, as far as I know, that hasn't been swapped between the parties.

THE ARBITRATOR:	I would ask that all letters between the two parties, written whatever time, if they concern these claims, be made available to me."


Now I note in fairness to the arbitrator that he proposed to note the objections and considered the question to be a matter of weight rather than admissibility.	The tenor of his remarks however is clear enough that he did not
consider himself bound  by the rules of evidence as formulated  by the courts.	I have every sympathy with his approach but the question is whether  it is consistent with an approach where one party made it clear from the outset that it required the arbitration to proceed according to
legal principles.



	Claim for accelerated work



Then Mr McAlary goes to Claim No. 85 and paragraph
17 of the Points of Claim.	This related to a claim for reimbursement for extra expenses because work was required to be accelerated.	The witness O'Sullivan at page 713, gave details of the extra expenses incurred and then wished to refer to a document in which he had estimated the additional expenses. Mr McAlary objected that the witness should do this by reference to contemporaneous material.	He said at page 714:

"I submit that unless the documents are shown to be contemporaneous, it is not for the witness, unless he puts himself forward as such, to be entitled to use them.	He is entitled to use contemporaneous material to refresh his recollection and give evidence having refreshed his recollection."


At page 715 the following exchange occurs:


"MR McALARY: You are asking me to accept a quarter of a million dollar estimate, which is what we are now receiving.
THE ARBITRATOR:	Your inspectors were there and would know fairly well whether this amount of labour is somewhere near being right."


Mr McAlary again suggests that this indicates that the arbitrator was approaching the position as if there were a reversal of the onus of proof.	Then at page 717 this passage occurs:


"MR McALARY:	What we need to know is firstly what plant he says was on the job pursuant to the contract, because he has had obligations under the contract to
"·		provide certain plant.	You cannot say the provision of that plant is additional to anything.	The next thing
that needs to be established is that some plant additional to that came on to the job.

THE ARBITRATOR:	That is for your cross-examination, as to where he said this excess material came from.

MR McALARY:	My cross-examination is not supposed to make out his case or see if he has a case."


Once again Mr McAlary says that this is a reversal of onus.	Mr McAlary then points to a comment made by the arbitrator at page 718 namely:

"I am sitting on a commercial contract not a legal contract.	I made that quite clear all the way through".


At that stage at the most the witness O'Sullivan has sworn to certain matters within his own experience and had used some calculations which did not appear to be his and	had made some assessments.	It is possible that further questioning might have elicited something further but it is
very difficult to see how far that evidence as it stands could be adequate proof of the second defendant's claims on this issue.

I note the remarks of the arbitrator that there was some difference between a commercial contract and a legal contract and presumably, that difference justified him in relaxing or varying the rules of evidence.	What the difference is the arbitrator did not explain.	I appreciate that considerable latitude can be allowed to arbitrators but unless an express or implied agreement to abandon the rules can be spelled out they must generally be followed.	See Re Enoch & Zaretsky Bock & Co (1910) 1 K.B. 327 at 336 per Farwell J.


	Additional Expenses - Claim 65



This claim related to additional expenses caused by limitation of the area of work at Alice Springs.	The complaint was that, because of restricted access, time was wasted and materials were taken through less than direct routes at greater expense.

Mr McAlary's first point is that such matters were all mentioned and contained in the contract and it was not permissible to seek additional payment outside the contract provisions.
More importantly, the second defendant sought to rely upon estimates given in its Point of Claim 67 as if those estimates were evidence.	Nothing appeared in the evidence to promote the estimate into some acceptable form of evidence yet, against the objection of Mr McAlary, the arbitrator admitted this as evidence.	The following passage is indicative of the arbitrator's approach.

"MR McALARY:	I object to it then, sir, because what he is now doing is taking a document which is produced subsequent to the events, putting it in the hand of the witness, asking him to read it out as proof of the fact.	That is not admissible.

THE ARBITRATOR:	How else is he going to produce evidence?

MR McALARY:	You produce evidence in the proper way.	You produce evidence by asking a person what he recalls about it or alternatively, if he has no recollection of it, to go to contemporaneous material and deal with it in that way.	That's the way in which evidence is always produced.	I object to this if this is said to be evidence.

THE ARBITRATOR:	Well this is always the way it's been produced at an arbitration and I can't see any other way it can be produced.	And so I very much regret that you and I are disagreeing again, and I must rule that I must accept this.	It's up to you to refute it or bring other evidence."


Nothing further seems to have been forthcoming in the evidence in chief and consequently I must rule that  Mr McAlary's objection was clearly correct.

	The Ellery Creek Claim

This arises from Point of Claim No. 22 and there is a claim for $137,777-00 and it was claimed by the second
defendant that the plan for the crossing was at a wrong angle, indeed what Mr O'Sullivan called a "ridiculous angle".	He gave evidence that there was some protest about this but that they were told they should comply with the direction given by what had been pegged out.	It was claimed that the expense of this had not been allowed for by the second defendant.	Mr McAlary contended that the criticism was irrelevant because the requirement was a requirement of the principal and the principal was entitled to have the crossing constructed in that way.	Once again Mr McAlary submits that the arbitrator changed the onus of proof in the following exchanges:

"MR McALARY:	There's no doubt he was asked for a price for this type of crossing.	The contract documents state it - when he sent his price in in the very telex we've just been referring to.

THE ARBITRATOR: His understanding isn't and that is the whole point. understand that he was asked for a this and this is the evidence that and I think you can refute that."
 is that it He does not
crossing like is being put



Mr McAlary submits that the expression "I think you can refute that" really means in the context, it is for the plaintiff to refute the claim put forward.	Once again the arbitrator made it clear that he was prepared to receive into evidence the conversations constituting the initial negotiations.	See page 479-80 where he says:
"THE ARBITRATOR:	Mr McAlary, I think I brought this out quite clearly on the first day of this hearing, that we've got a document here that's under the complete control of the superintendent or the engineer, whichever you call him.
Therefore we are - to find out what really the people expect on each side we've got to go back into these conversations."

"MR McALARY:	That's exactly with respect, sir, what I suggest you are not entitled to do."

Similarly in another passage at page 480 the arbitrator says:

"The only possible way, in my view, the contractor can find this out is to talk to the engineer, it it's not in the documents.	I am not saying that the documents - we just throw them away.	I am saying that if the contractor has talked to people about this and got one impression and the people - TNT and Fluor have another impression - then I'm afraid I've got to try and sort out which impression goes."


Finally at p. 495 the arbitrator says:


"I think we've gone into all that, Mr McAlary. I've ruled that the only way I can see to get to the truth of this matter is to go through things. If bits of paper are just pulled out of the blue, well, I've got to take them."


Now, there seem to be two errors under which the arbitrator is labouring here.		The first is that already mentioned of endeavouring to interpret the contract by pre-contractual discussions.	The second, however, as
indicated in the last quotation, seems to be a belief that
any documents produced must be accepted into evidence.	This may be a little harsh on the arbitrator but it seems at least indicative of a general approach; and, indeed, so far as I can see from a perusal of the whole transcript the arbitrator has rejected virtually nothing put before him save where counsel for the second defendant concedes - as he does from time to time - that something is irrelevant or inadmissible.

On the whole of the material I must conclude that the arbitrator on numerous occasions failed to apply the legal rules of evidence and admitted a great deal of material that was thereby inadmissible.	In Re Enoch & Zaretsky, Bock & Co (1910) 1 K.B. 327 at 336 Farwell L.J. said:-

"It is plain that the courts do allow considerable latitude in practice at any rate to the reception of evidence by umpires but to say as a general proposition that they are not bound by the rules of evidence appears to me entirely misleading and likely to produce very great injustice."





4•		AMENDMENT TO PARTICULARS OF CLAIM INTERPRETATION OF THE ARBITRATION CLAUSE

Before the arbitration commenced and at a preliminary conference the second defendant foreshadowed
certain amendments to the particulars of claim.	These amendments were not put forward immediately and indeed applications were not made until 26 February 1985.	Those amendments in essence raise two further bases upon which the second defendant claims for the extra expense it alleges it incurred.	The bases of these amendments are -

	negligence in the preparation of tender documents, and
	breach of a collateral contract.



Dealing with both these amendments Mr McAlary submits that the terms of Clause 49(1) of the General Conditions of Contract (the arbitration clause) are not sufficiently wide to allow of such claims.	That clause, so far as relevant, reads:-

"All disputes or differences arising out of the contract or concerning the performance or the
non-performance by either party of his obligations under the contract whether before or after the completion of the works shall be determined as follows:-"


The right to arbitration is confined to disputes or differences arising out of the contract or concerning the performance or non-performance of obligations by either party under the contract before or after the completion of the work.	It was submitted that any claim based on negligence would not arise out of the contract but would
necessarily arise out of common law.	As to the collateral contract it was submitted that by definition a collateral contract cannot arise out of another contract but is a separate contract and reliance is placed upon Heilbut, Symons & Co v Buckleton (1913) A.C. 30 and Mir Bros Development Pty Ltd v Atlantic Constructions Pty Ltd (unreport. - 19/11/84) a decision of the Court of Appeal of
N.S.W.	In the latter case, the Court of Appeal had under consideration the same Clause 49(1) of the General Conditions of Contract.	Their Honours were asked to decide whether such a clause permitted the arbitrator to consider a claim for rectification of a contract and a claim founded upon an alleged collateral warranty.	By majority (Samuels and Mahoney JJ.A. with Glass J.A. dissenting) the Court held that neither cause could be construed to arise out of Clause 49(1).	The claim for rectification was not generated by the contract but by the parties and, so far as the assertion of a collateral agreement was concerned, His Honour Samuels
J.A. (with whose reasoning Mahoney J.A. agreed) said:


"The second difference involves, as an alternative to the first, the assertion by the respondent and the denial by the appellant of a collateral agreement, the consideration for which was the respondent's entry into the principal contract.	I can see no ground for concluding that a dispute about the existence of an agreement independent of and separate from the contract can satisfy either limb of the submission to arbitration.	It neither arises out of the contract nor concerns the performance or non-performance of the parties' contractual obligations.	The reasoning of
Halse-Rogers J. in Hackendorf v West [1929] 46
W.N. 145 lends some support to this conclusion although, once again, the language which his Honour was considering was very different from that in suit.
Accordingly, I agree with Enderby J. that the arbitrator had no jurisdiction under cl. 49.1 of the General Conditions to consider either of the matters in question."


Mr Huntington admits that the majority judgment in Mir's case is against him but submits that it should not be followed and the dissenting judgment of Glass J.A. is to be preferred. Glass J.A. said:-

"I turn now to the question whether a dispute as to the existence or non-existence of a collateral warranty falls within clause 49.	We were referred to a decision of Halse Rogers J. that an alleged collateral agreement that the ewes were dry,and fit to travel did not arise out of a contract for the sale of sheep, Hackendorf v West 46 WN 145.	The dispute was said not to arise out of the main contract which contained the arbitration clause but out of the collateral agreement.	This, of course, is true of the present dispute but it is necessary to decide whether it also arises out of the main contract and I fancy that the connection between the two agreements is more intimate under the present dispute.	The contract wishes to urge and the Principal to dispute a claim that although bound under the Contract to perform the work in drawings 19 - 20 for the tender price he should be recouped his financial loss resulting from breach of a promise that such work was not covered by the tender.	It seems to me that this is a dispute which both arises out of the contract and concerns the performance of his obligations under it.		In view of this conclusion it is unnecessary to consider other arguments advance by the Contractor."


From the remarks it would seem that His Honour is making a distinction of degree, that is that there may be cases in which a contract albeit	a collateral contract can be so closely connected with the main contract that it can come within the expressions used in Clause 49.1.	With great
respect I would disagree because a collateral contract or warranty is a creature of independent life.	This is made plain by the remarks of Lord Moulton in Heilbut Symons & Co v Buckleton (1913) A.C. 30 at 47:-

"It is evident both on principle and authority, that there may be a contract' the consideration for which is the making of some other contract.	'If you will make such and such a contract I will give you one hundred pounds', is in every sense of he word a complete legal contract.	It is collateral to the main contract, but each has an independent existence, and they do not differ in respect of their possessing to the full the character and status of a contract."


When, therefore, clause 49.1 speaks of "disputes or differences arising out of the contract or concerning the performance or non-performance by either party of his obligations under the contract	"the expression "the contract" can have only one meaning which is the original contract upon which the parties seek arbitration.

I would therefore, with respect, adopt the observations of Samuels J.A. in Mir's case:-

"I do not consider that the difference here - to put it simply the assertion that the contract mistakenly expressed the parties' bargain - can be regarded as one arising out of the contract.	It is not generated by the contract but by the terms of the parties - alleged common intention.	It will be answered not by examining the contract but by considering and assessing evidence external to it. It is even less appropriate to identify this difference as one concerning the performance or
non-performance by either party of his obligations under the contract."
Mr Huntington also refers to Commonwealth of Australia v Citra Constructions Ltd (1979) an unreported decision of McPherson J. of the Supreme Court of Queensland (30/7/82) where, however, (at least on the abbreviated report available to me) His Honour appears to have been determining a different question namely whether a question of liability in tort could arise upon an arbitration if the tort relied upon involved a dispute or difference "concerning the performance" of one party of its obligations under the contract.	I would agree that a dispute of this nature might come under the arbitration agreement if properly and relevantly connected with the performance of the contract, but I am far from satisfied that this is the case here.	An allegation of negligence in the preparation of tender documents is not in my view sufficiently connected with the performance of either party's obligations under the contract entered into after negotiations and standing as a code by itself.	The question of liability at common law is an entirely different matter with which I am not concerned.

In my view the amendments raising a collateral contract and a claim for negligence in the preparation of tender documents should not have been allowed and I follow with respect the observations of the majority in Mir's case. That does not, of course, deny the second defendant relief. It means that he must seek that relief in law.	For this reason I refrain from ruling on the alternative submission that in any event the collateral contract cannot stand with
and is inconsistent with the provisions of the main agreement and is therefore invalid and unenforceable. Hoyts Pty Ltd v Spencer (1919) 27 C.L.R. 133.




Mr McAlary also submits that the wrong procedure was used because the claim for collateral contract was not made first to the superintendent pursuant to Clause 49.l(a) of the General Conditions;	and he submits that this is a
condition precedent to proceeding.	I do not agree with that
\
submission.	If the arbitrator has the power to amend then it seems to me if the "dispute" has arisen and the matter has been referred to arbitration it is not necessary to bring forward any amendment first to the superintendent.	I consider this is so even if the amendment, in fact, raises a new cause of action.	It seems to me that the machinery laid down in Clause 49 is there to give the superintendent the opportunity to resolve a dispute but if the superintendent cannot do so the matter goes to the arbitrator and thereafter remains in his hands.	Any amendment thereafter which comes within the ambit of the original "dispute" can be dealt with by the arbitrator in the same way in which an amendment to a pleadings can be dealt with by a court.	But the ambit of the arbitrator's jurisdiction remains governed by the terms of Clause 49.


SUBMISSION AS TO MISCONDUCT




The submission of the plaintiff is that the arbitrator was guilty of misconduct and should be removed. As to the meaning of misconduct Mr McAlary referred to a number of cases to illustrate that the term did not carry with it the pejorative sense which might obtain in other contexts.	Mr McAlary, for instance, relied upon the comments of Isaacs J. in Melbourne Harbour Trust Commissioners v Hancock (1927) 39 C.L.R. 570 at 587:

"The last question is whether there has been what is called 'misconduct' on the part of the arbitrator.	The word is here used only in its technical and often misleading sense.	No one suggests, or could suggest, the smallest deviation from the strict path of honour.	But the word 'misconduct' as employed in this connection includes even a mistake in the procedure which has or may have unjustly prejudiced a party (see per Lord Watson in Adams v Great North of Scotland Railway Co.)"



Similarly in Williams v Wallis and Cox (1914) 2
K.B. 478 it was held that rejection of evidence by an arbitrator may constitute "misconduct" on his part entitling the party aggrieved to have the award set aside.	This was a case on appeal from a County Court where the Judge came to the conclusion that it was unnecessary for him to decide whether or not the arbitrator had properly rejected certain evidence because such a question did not relate to misconduct.	On appeal to the Divisional Court Lush & Atkin
JJ. were of opinion that the expression "misconduct" was not restricted to personal misconduct.

Lush J. said, (p.484):



"The d'eputy county court judge came to the conclusion that it was unnecessary for him to decide whether the arbitrator had or had not rejected this evidence, and I think it is manifest that his reason for coming to that conclusion was that he considered that even if the arbitrator had rejected it that would not be misconduct so as to entitle the deputy county court judge to set aside the award.	With great respect to him I cannot agree with that view.	Misconduct is not necessarily personal misconduct.	If an arbitrator for some reason which he thinks good declines to adjudicate upon the real issue before him, or rejects evidence which, if he had rightly appreciated it, would have been seen by him to be vital, that is, within the meaning of the expression, 'misconduct' in the hearing of the matter which he has to decide, and misconduct which entitles the person against whom the award is made to have it set aside.	I think the deputy country court judge misconceived the meaning of the word 'misconduct' in this connection, and in misconceiving it he gave an erroneous decision in point of law, and inasmuch as there is a right of appeal we must order a new trial so that the question of fact may be decided."


Atkin J. said at page 485:-


"With regard to the main question it appears to me that the deputy county court judge formed a misconception as to the meaning of 'misconduct'.
That expression does not necessarily involve personal turpitude on the part of the arbitrator, and any such suggestion has been expressly disclaimed in this case.	The term does not really amount to much more than such a mishandling of the arbitration as is likely to amount to some substantial miscarriage of justice, and one instance that may be given is where the arbitrator refuses to hear evidence upon a material issue.	In
this case the material issue on the landlord's claim for breach of the tenant's repairing covenant was what was the condition of the premises in 1906, because the tenant's obligation was to keep them in good and tenantable condition as they were in 1906. The tenant's contention is that the arbitrator refused to hear any evidence upon that material issue.	If in fact he did reject that evidence, that would in my opinion be evidence of misconduct upon which the county court judge would be entitled to set aside the award.	Whether the arbitrator did or did not reject the evidence we do not decide; it is a question of fact for the county court judge, and as he did not decide it the case must go back to have it determined."


See also Trayfoot v Lock (1957) 1 W.L.R. 351; London Export Corporation Limited v Jubilee Coffee Roast Co. Ltd (1958) 1 All E.R. 494 at 497-98 per Diplock J. on
appeal (1958) 1 W.L.R. 661 at 676 (per Parker L.J.); Re
Arbitration Walford, Barker & Co. v Macfie & Sons (1915) 113
L.T. 180.



In E. Rotheray & Sons v Carlo Bedarida & Co. (1961)
1 Lloyds List Law Reports 220, there had been two arbitrators only one of whom could read or understand Italian.	A considerable number of documents were in Italian and were not translated;	yet the arbitrators declared that they had both "carefully considered all the written statements and evidence submitted."	McNair J. held that there had been misconduct on the basis that there had been an irregularity which may have caused a substantial miscarriage of justice.	As he said "I do not put it any higher than that."	At page 224 he said:-
"The more difficult question, however, is whether the extent of that irregularity is such as to justify interference by this Court either by way of setting aside the award or remitting the award.
The determination of that issue, as it seems to me, depends upon whether the Court is satisfied that there may have been - not must have been - or that this irregularity may have caused - not must have caused - a substantial miscarriage of justice that would be sufficient to justify the setting aside or remitting of the award, unless those resisting the
setting aside or remission could show that no other award could properly have been made than that which was in fact made,  notwithstanding  the irregularity."


At page 225 he said:


"The remaining question is whether this award should be wholly set aside or should be remitted to the arbitrators.	As regards that, I feel it would be very difficult indeed for Mr Todd, having once committed himself to the view to which he has committed himself in the award which is sought to be set aside, with the best will in the world, to approach the question with an entirely free mind.
I think it is much more likely that justice would be done between the parties if this award were set aside.	It will then be open to the parties to take such steps as they think fit to resolve their present dispute.	Accordingly, the order of the Court will simply be that the award referred to in the notice of motion will be set aside."



In Gas and Fuel Corporation of Victoria v Wood Hall Ltd and Leonard Pipeline Contractors Ltd (1978) V.R. 385 Marks J. carefully examines the principles whereby an arbitrator may be found guilty of misconduct and removed.
If I may be so bold as to summarise (no doubt inadequately) the principles he distils from the case-law they are these: Incorrect findings of fact, errors of law and misapprehensions of the nature of the contentions put
forward do not of themselves constitute misconduct justifying the removal of an arbitrator.	Arbitrators clearly have a discretion as to the way in which they conduct proceedings;	but this discretion is governed by the fact that the proceedings before the arbitrator are nevertheless judicial or quasi-judicial.	Unless expressly absolved from doing so the arbitrator is therefore bound to observe the ordinary rules which are laid down for the administration of justice and to apply the existing law.
Failure to do this will constitute irregularity.	Such failure may not always be obvious but may be manifested by a series of errors of fact or errors of law in which might be seen a trend operating so adversely or unfairly towards one party as to infer a sufficient departure from the ordinary rules or the existing law as to constitute irregularity of proceedings and consequently misconduct in the arbitrator.

In the case before him His Honour came to the conclusion that the totality of the way in which the arbitrator had conducted the proceedings was such as to raise a reasonable suspicion that the arbitrator did not and would not bring to the resolution the questions arising before him a fair and unprejudiced mind.	There was accordingly misconduct justifying the making of an order under S. 12(1) of the Arbitration Act (Vic.).

The present case is not on all fours with the Gas &
Fuel case because I would not accept that the arbitrator did
not have or appear to have a fair and unprejudiced mind in conducting the arbitration in the way which he wished to conduct it.	But that was not the way in which he was asked to conduct it; and his attitude could therefore fairly be construed as prejudicial to the plaintiff who was entitled to have the proceedings conducted according to legal principles and was denied that opportunity.

In coming to his decision His Honour Marks J. relied on and indeed quoted extensively from the decision of Diplock J. (as he then was) in London Export Corporation Ltd v Jubilee Coffee Roasting Co. Ltd. (1958) 1 All E.R. 494.
In that case Diplock J. recognised that there were two separate tests to be applied in determining whether proper procedure had been followed in an arbitration.	The test to be applied first was to construe the arbitration agreement to ascertain just what procedure has been agreed.	"Where   the award has been made by the arbitrator in breach of the agreed procedure the applicant is entitled to have it set aside, not because there has been necessarily any breach in the rules of natural justice, but simply because the parties have not agreed to be bound by an award made by the procedure in fact adopted" (p.497).	It is only if the court is satisfied that the agreed procedure has been followed that it examines what Diplock J. refers to as "the second and separate question", namely, whether the rules of natural justice have been violated.
Diplock J. goes on to observe that:-


"Much of the confusion is caused by the fact that the expression 'misconduct of the arbitrator' is used to describe both these quite separate grounds for setting aside an award;	and it is not wholly clear in some of the decided cases on which of these two grounds a particular award has been set aside" (p.498)•


I turn therefore to examine the first of the two alternatives mentioned by Diplock J. in London Export Corporation Ltd v Jubilee Coffee Roasting Co Ltd (supra) namely has there been a breach of agreed procedure.	It is first necessary to examine whether any particular procedure was agreed either expressly or impliedly.		In my view there was an agreement that ordinary legal rules were to be applied.	I deduce this in two ways.	Firstly that there was no suggestion emanating from the parties that they were not to be applied.	In the absence of any other agreement I consider they are necessarily imported.	In the Gas and Fuel case Marks J. at p. 395 referred to the observations of Jenkins L.J. in London Export Corporation Ltd v Jubilee Coffee Roasting Co Ltd on appeal (1958) 2 All E.R. 411 at
421 where his Lordship said:


"In my view the provisions of the standard form of contracts relating to arbitration contain upon their true construction sufficient indications to support the conclusion that the arbitration in this case was to be carried out in each of its two stages, in accordance with the ordinary manner of carrying out formal arbitrations as distinct from references of a less formal nature."
His Honour Marks J. then went on to say:-


"Neither counsel for the parties in this case contended that the reference to arbitration was other than of the normal type, and neither contended that there was other than a requirement on the part of the arbitrator to conduct the arbitration in a judicial manner, in accordance with the rules of natural justice and to decide the questions submitted according to the legal rights of the parties (see Chandris v Isbrandtsen-Moller [1951] 1 K.B. 240; [1950] 2 All E.R. 618).

In my view, in this case the reference to arbitration was by agreement between the parties, and having regard to the terms of that agreement and the circumstances in which it was executed I hold that the arbitrator was bound to act judicially, to decide the issues in accordance with the legal rights of the parties, and to conduct the proceedings in accordance with the ordinary rules which apply to legal proceedings (save where the parties were in agreement as to reception of written statements) and to observe the principles of natural justice."


In the present case the attitude of the plaintiff was made clear first by a letter dated 24 September 1984 from the plaintiff's solicitors to the second defendant's solicitors in which it was stated that the strict rules of evidence were to apply to the proceedings.	A copy of this letter was forwarded to the arbitrator.	(See affidavit of John Geoffrey Davis sworn 16 April 1985 - paragraph (1)). It is not suggested that the second defendant demurred to this.	Secondly there was the preliminary conference on 3 February 1985 to which I have previously referred.	Mr McAlary said he believed this was a legal arbitration conducted in accordance with legal rights.	Mr Wilkinson, for the second defendant, did not deny this although he
foreshadowed some argument as to relevance of evidence and as to interpretation of the contract.	The arbitrator himself said he presumed that a formal hearing was required. Subsequently, as I have, I hope, already set out Mr McAlary made it abundantly clear that the ordinary rules of legal procedure were to be followed.	He never resiled from that position, nor was it ever suggested that he had.	Throughout the arbitration and up to the point it finally reached the arbitrator, undoubtedly with the best of motives, frequently circumvented or attempted to circumvent those legal procedures.

He was therefore, to use the words of Diplock J., "in breach of agreed procedure".

This was not a case of a casual breach or an occasional error in rulings on evidence or legal principles which in itself may not have necessitated court intervention.	It was - and I say so with considerable sympathy - a substantial and almost complete misunderstanding of his role in this particular arbitration.

I must furthermore find that within the meaning of the second leg of Diplock J.'s test the arbitrator has been guilty of misconduct.	I repeat that there is nothing pejorative in that term in the circumstances and I am sure that the arbitrator was doing his best to resolve the dispute in the most convenient way.	I would indeed wish
that there were some other expression other than misconduct to cover cases such as this.	The simple word "error" would be far more appropriate: but the expression "misconduct" is too embedded in this area of the law to escape it.	The arbitrator was guilty of misconduct because he misconceived his function and as a result made a series of rulings which were not in accordance with proper legal principles.	Those errors were too fundamental to allow the arbitration to continue.	A fair minded person would necessarily conclude that one party would not obtain justice according to law and that the form of palm tree justice offered was not what was sought or expected by that party.	In Modern Engineering (Bristol) Ltd v Miskin (1981) 1 Lloyds Law Reports 135 at
138 Denning M.R. said:-


I know the inconveniences to which the removal of the arbitrator may give rise - the delay, the extra expense and the like.	But it seems to me far more important that this court should see that arbitrations are properly conducted so that the arbitrator can have the confidence of those who appear before him.	Arbitration is now one of the most important spheres of activity in the system of administering justice in this land.	The courts, I feel, must show an example and see that arbitrations are properly conducted so as to earn and deserve the confidence of those who appear before them.	I am afraid that the conduct of this arbitrator was such as to lose that confidence - at least in one of the parties."



In Re Enoch & Zaretsky, Bock & Co (1910) 1 K.B. 327 at 331 Cozens-Hardy M.R. said:-

"I wish to make it clear that I am not suggesting fraud on the part of (the umpire) but I do say his
conduct as umpire as manifested by the particulars which I have given is such that it would not be satisfactory, it would not be fair, it would not be just to leave the rights of the parties as they necessarily would be in his sole hands."



See also Pratt v Swanmore Builders (1980) 2 Lloyds Law Reports 504.	E. Rotheray  &  Sons Ltd v Carlo Bedarida & Co (1961) 1 Lloyds Law Reports 220.	In Gas & Fuel Corporation v Wood Hall & Leonard (1978) VR 385 Marks J. said at 399:-

"In my view, a mistake in law or fact or a misconception or mis-statement of argument by an arbitrator is capable of scrutiny in order to determine whether it was so expressed and/or occurred in such a setting and/or was itself of such a nature, that a reasonable suspicion might be aroused in the mind of a fair-minded observer that the mistake, misconception or mis-statement stemmed from or was associated with a failure to consider relevant contentions and/or submissions with a fair and unprejudiced mind.	Further, such examination may be made to determine whether particular mistakes, misconceptions or mis-statements occurring in one setting, when considered in a general context in which there were other mistakes, misconceptions, mis-statements and/or irregularities, contribute to an overall or generally based suspicion of the kind with which we are concerned.

A further point of such an exercise may be to determine whether there developed a trend or pattern which had the effect or appeared with reason to have the effect of unfairly disadvantaging a party."


The trend or pattern which developed here was that the arbitrator was denying the plaintiff the right to which it was entitled, and which it made clear it sought, to have the arbitration conducted on ordinary legal principles.
Denial of that right had the effected of unfairly disadvantaging it.



REMEDIES


The plaintiff seeks differing remedies though some are inconsistent with others.	The remedy asking the arbitrator to state a case is to my mind not feasible.	Such questions as may be asked have already been answered in this judgrnent and it would be an exercise in futility to send the matter back in those circumstances.	A declaration that the arbitrator erred in permitting the second defendant to amend the points of claim would leave untouched the other problems which have arisen.	Nothing would be gained from restraining the defendants from continuing the proceedings which would then be left in limbo.	Mr Huntington suggests that it would be sufficient to make appropriate declarations as to future procedure which the arbitrator would then apply.	But the errors seem to me too intertwined with the earlier proceedings to make that a practicable matter without so much retracing that confusion would be worse confounded.

In all the circumstances I am reluctantly compelled to the decision that the only proper course is to revoke the submission to arbitration and allow the parties to start afresh in whatever way they wish.	I am the more persuaded in this since at least one of the amended claims relating to
negligent preparation of tender documents involves a third party namely Fluor which may wish to enter the arena and may be debarred from so doing in arbitration proceedings.	I revoke the submission with the greatest of reluctance but I see no other alternative.

In many ways it is unfortunate that the arbitrator
cannot proceed in his own fashion without too much regard to
legal procedure and come to an award which would no doubt have done substantial justice.	But that was not the procedure chosen by the plaintiff and it had the right to insist on what it had unambiguously sought.

If the arbitration is revoked it does not seem to me necessary to make an order removing the arbitrator but I state that I am satisfied that grounds for his removal are made out and if the plaintiff can demonstrate the necessity for a formal order to that effect I give liberty to apply on that point.

There will be leave to revoke the submission to arbitration and the arbitration is thereby revoked.	The second defendant to pay the costs of these proceedings to be taxed in default of agreement.	Liberty to apply on any question of reserved costs and generally as to the form of these orders.

