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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No.	153 of 1986	JUSTICES APPEAL BETWEEN:
GEORGE HENRY SEEARS
Complainant

AND:
ANDREW LONG
Respondent

CORAM:	O'LEARY C.J.

REASONS FOR JUDGMENT
(delivered 29 July 1987)

This is an appeal by the complainant, George Henry Seears, against two sentences imposed on the respondent, Andrew Long, by the Chief Stipendiary Magistrate,
Ms. Thomas, in Alice Springs on 23 October 1986.	On that
day, the learned magistrate convicted the respondent of two offences, namely -

	That at Alice Springs on 21 May 1986 he did unlawfully assault Ronald George Richard Mills who suffered bodily harm:	s.188(2)(a) of the Criminal Code;
	that at Alice Springs on 21 May 1986 he did unlawfully assault Michelle Robyn Graham, a female:	s.188(2)(b) of the Criminal Code.








The case came before the learned magistrate as a contested hearing, the respondent having pleaded not guilty to the charges laid against him.	In the result, he was convicted of both charges, the facts surrounding them, as found by the magistrate, being as I now set out.

Ronald George Richard Mills and Michelle Robyn Graham were, at the relevant time, Constables of Police attached to the General Duties Section of the Alice Springs Police Station.	On the afternoon of 21 May 1986, they were on general town patrol duties in a police vehicle when they were called to attend a disturbance at the Alice Springs Town dump.		It appears from the evidence that the disturbance had taken the form of a rather violent confrontation between the driver of a Traxcavator which he had been operating at the dump and a group of Aborigines (perhaps a dozen or so) from the Little Sisters Camp.	The Traxcavator, I should say, was a large motorised vehicle equipped at the front end with a bucket and jaws that opened and shut.	The Aborigines had arrived at the dump in a yellow or orange Datsun panel van driven by the respondent's father, and had started scavenging in the dump.	Seeing them, the driver of the Traxcavator had told them, in somewhat abusive language, to leave, to which the Aborigines responded in like manner.	At that, the driver drove the Traxcavator at them, swinging the bucket from left to right





0
in a 90	angle and opening and shutting the jaws of it as he
went.	This, he said, was to stop them scavenging, and to scare them away.	The Aborigines retaliated by throwing rocks and sticks at the Traxcavator, and, in the end, a piece of water pipe was thrown through the windscreen, smashing it and hitting the driver.	He thereupon continued his efforts to drive them away by following them wherever they ran, and, finally, by following the panel van in which at least some of them were riding and running into it.

The result of all this was that when Constables Mills and Graham arrived at the dump - it was about 5.30 in the afternoon - they saw a screaming and yelling group of Aboriginal people who were obviously upset and angry.		The constables spoke to the driver of the Traxcavator, observed the broken windscreen, and then drove over to where the Aborigines were.		They got out of their car and went to them.	One of them, Anna Seven, was holding a length of iron pipe.	They attempted to disarm her, but without success.	A short distance away, they saw the respondent.	He had a hockey stick in his hand and was waving it in the air, screaming and yelling.	One witness described him as "fighting mad".	There seems to be no doubt that the Aboriginal people were intending to get at the driver of the Traxcavator and to retaliate for his attack on them.	Soon after their arrival, Constable Mills, seeing Constable
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Graham being pushed around, went back to the police car and called for more help.	That help arrived shortly afterwards when Constables Shepherd and Haywood and Sergeant Liebelt arrived on the scene.	By then, Constables Mills and Graham were encircled by a number of Aborigines who were milling around them.	A melee ensued, and in the course of it the respondent struck Constable Mills with the hockey stick, hitting him first behind the leg, and then behind the ear and on the top part of his left arm.		At that Constable Shepherd knocked him to the ground.	There was a scuffle, and at some time during it the respondent swung his arm around at Constable Graham and struck her in the back of the right shoulder with a piece of glass, perhaps part of a bottle which had broken.	One of the police, it seems, drew a pistol, but no shots were fired.

Subsequently, Constable Mills was taken to hospital and received some attention for the blows he had received.
Constable Graham was also taken to hospital where she was found to have superficial lacerations to her right shoulder. They were closed by four sutures, leaving minimal scarring.

Having reviewed the evidence, the learned magistrate made the following observations which I think it is pertinent to quote here:
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"	It was a somewhat unfortunate incident that the police had to walk into, in that there'd been an altercation between Mr. Harken (the driver of the Traxacator) and a group of Aboriginal persons, and I think it would be fair to say that all of them could really have handled that situation in a far more sensible way, and I'd agree that it wasn't a really appropriate way to deal with the matter for Mr. Harken to have used the tractor in the way that he did, and that of course would only serve to inflame the situation even more.

However, having said that, there is no evidence whatever that Constable Mills or Constable Graham themselves further provoked or provoked in any way the situation.	They each obviously had a very difficult task to undertake and that they walked into a situation where there were a number of persons yelling, and angry and agitated.		There was a person with a water pipe.	Damage had already been done.	It was obvious that if they didn't take steps immediately there was a possibility of further damage and injury to persons.

Had Andrew Long (the respondent) recognised that there was a chase(? chance) for him to speak to the police and discuss with them the grievance he had against the tractor driver it was his appropriate course of action not to react by attacking the police officers.
Accordingly I don't think that there is any merit whatever in the submission put forward that the defendant was provoked, because he certainly wasn't provoked by the two police officer on whom he vented his anger."


The respondent was 19 years of age at the time.	He had two prior convictions, both arising out of the same incident a month or so beforehand; one was for objectionable





words, and the other for resist arrest.	For those offences he had been fined $100.	In sentencing him for the present offences, the learned magistrate had this to say:

"	Mr. Long, I have found you guilty of two offences, that was the unlawful assault on Constable Ronald Mills, who suffered bodily harm, and the offence of unlawful assault on Michelle Graham, a female.	Both of those persons were police officers who were attempting to carry out their duties and it is a very serious offence for a person to attack and injure a police officer when they are attempting to carry out what is a very difficult job•

... I am aware that you are 19 years of age.	You do have one or two prior convictions, but I accept that they are convictions for relatively minor offences.	You've certainly got no convictions for any offences of violence and it would seem that that's not how you normally behave.

I've been informed of the penalties that were imposed in respect of two of the
co-offenders.	I think your actual part in the whole incident, and your offence, was more serious than either Peter Hughes or Anna Seven, because as a result of what you did two people suffered injury. On the other hand I am aware from the submissions that have been put to me that Peter Hughes in fact had quite a lengthy record of quite a lengthy history of convictions for assault, and that no doubt was one of the factors that the court took into account when he was sentenced to a period of imprisonment.

I think the appropriate course for me to take in respect of yourself is to impose a period of imprisonment in respect of each of the offences, but I intend to suspend the greater part of that sentence and to release you on a bond to be of good behaviour and make it a condition





that you receive for 6 months after you are released from gaol some supervision from Correctional Services, so that they'll have an interest in what you are doing and where you are living, and that they can require you to attend for counselling and treatment relating to what I understand is an alcohol problem that you have."


Thereupon, the learned magistrate sentenced the respondent to 2 months imprisonment on the first charge and to 3 months imprisonment on the second charge, those sentences to be served cumulatively.	She ordered, however, that he be released after serving one month of those sentences upon his entering into a recognizance himself in the sum of $400 to be of good behaviour for a period of 12 months, and she made a condition of the recognizance that for the first 6 months he accept the supervision of the Director of Correctional Services or his delegate and obey his reasonable directions as to accommodation, employment, reporting and attending for counselling and treatment relating to his alcohol problem.

The complainant now appeals against those sentences on the ground, as stated in the Notice of Appeal, that they are "manifestly lenient (sic)".	The maximum penalty for each offence is, on summary conviction, two years imprisonment.	Following what I said in Seears v McNulty, a decision handed down by me today, the question I have to
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consider on the appeal is whether there is any reason for regarding the sentencing discretion confided in the learned magistrate as having been improperly exercised.	In my opinion, there is not.	It is obvious from reading the transcript of the hearing before her, that she gave the most careful consideration to the question of penalty.		She took into account the serious nature of the assaults, and quite clearly considered that a term of imprisonment had to be imposed, notwithstanding the youth of the respondent.	But she also had regard to his youth, and his prior record, and she was fully alert to the need to look to his rehabilitation through appropriate supervision by an officer of the Director of Correctional Services.	The suspension of the greater part of the sentences was not an exercise in leniency, but a proper application of the principles governing the sentencing of young offenders.	Having regard, then, to all the circumstances surrounding the offences, and those personal to the respondent, I think the sentence imposed by her was within the limits of a proper exercise of her discretion.

I therefore dismiss the appeal.

