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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 5 of 1986.

BETWEEN:
PIPELINE PROPERTIES PTY LIMITED
Plaintiff
AND:
GUIDO DUSSIN


ALICE DUSSIN
 



First Defendant


Second Defendant

DUSSIN NOMINEES PTY. LIMITED
Third Defendant

CORAM:	KEARNEY J.

REASONS FOR JUDGMENT
(delivered 29 January 1987)


By Interlocutory Summons of 28 August 1986 the plaintiff applied both under 0.15 R.1 for leave to enter judgment against the defendants in the sum of $70,000 plus interest, and under O.23 R.28 to have their Defence struck out. The applications were argued before me on
25 September; I rule on them today.


It is convenient first to set out briefly the history of proceedings to date.





On 31 January 1986	the	plaintiff	issued		a	writ against	the	defendants	seeking		the	return	of	a sum of
$70,000 it had paid the defendants as a deposit pursuant	to
an agreement between them dated 17 September 1985 whereby the plaintiff agreed to purchase certain property from the
defendants. The plaintiff also claimed damages for loss occasioned by breach of that agreement by the defendants; and, alternatively, damages against the first and second defendants for breach of an implied warranty that they were duly authorised to make the agreement on behalf of the third named defendant. A Statement of Claim was delivered  with the writ; it consisted of 12 paragraphs. Para.4 thereof stated that "The said agreement was subject to certain conditions", and proceeded to particularise the 5 conditions set out in pp.4-5 hereof.



1985.
 
The agreement was to be	completed	by	1	November The	plaintiff	paid	the		deposit of $70,000 to the
first defendant on 27 September 1985. The basis of the plaintiff's claim is that the defendants have failed or refused to comply with the terms and conditions of the agreement and have refused to complete it.

In an amended Statement of Claim consisting of 14 paragraphs delivered pursuant to leave granted by this court on 22 April 1986, the plaintiff further particularised the facts stated in the original Statement of Claim, claimed in



addition certain legal costs and expenses which it had incurred in and about the agreement, and added a claim for relief in terms of a para.13 (set  out in p.5 hereof). Para.4 of the original Statement of Claim becomes para.5. in the amended Statement of Claim.


The	essence	of	the Defence is set out in para.3,
viz:-



"---by reason of the conditions expressed in the particulars to paragraph 5 of the Statement of Claim there was never a concluded contract between the parties as alleged or at all."

These particulars set out the conditions in	para.2	of	the Agreement of 17 September 1985, set out on pp.4-5 below.

The plaintiff moves on the affidavit of one of its Directors, Patrick Edward Mullally, sworn on 29 July 1986 and on para. 3 of his affidavit of 19 September.

The agreement of 17 September 1985 is set out as annexure "C" to Mr. Mullally' s affidavit of 29 July. It takes the form of an offer to purchase and an acceptance of that offer. Para. 2 of the document set out conditions the effect of which, the defendants contend, is that no contract was ever concluded between the parties. It provides as follows:-
"2.	This offer will be subject to:


	Unencumbered title to the abovementioned property except those items identified in the plant and equipment as being on hire purchase and lease;


	A discharge of all loans due and owing by DUSSIN CONSTRUCTIONS PTY LTD to you;


	An indemnity with respect to all entitlements that you or members of your family may have with respect to long service leave;


	An indemnity as to the accuracy of the accounts of the company for 30 June 1985, and in particular an indemnity with respect to the liability shown therein for income tax purposes;




	The execution of a written contractual	agreement containing the usual terms and conditions therein as required by the purchaser's solicitors."


In para.8 of his affidavit of 29 July Mr. Mullally deposes that the Defence is:-


"---mishievous, vexatious, oppressive and designed to delay the fair and prompt resolution of this dispute. I  further say that the defendants' Defence fails to answer the allegations in the Statement of Claim."

Mr.	Mullally's	affidavit	meets	the other requirements of
0.15r	1.


Mr. Coulehan for the plaintiff contends that even if the defendants are correct in their contention that there is in fact no binding contract between the parties, the plaintiff must nevertheless succeed on the claim in para.13 of the amended Statement of Claim for the return of the deposit of $70,000. Para.13 provides:-

"13. Further, and in the further alternative, the Plaintiff claims the said sum of $70,000 from the Defendants as monies due and owing by the Defendants to the Plaintiff."





		Mr. Coulehan submits that the absence of any assertion in para.13 that the defendants "had and received the sum of $70,000" is irrelevant, and that para.13 as a pleading is proper in form. I note that para.13 is not in the usual form by which a claim for monies had and received is pleaded; see, for example, Bullen and Leake and Jacob's

"Precedents of Pleadings", 12th ed., at p.672. consider,	clear	that	the	facts	pleaded	in
 But it is, I the	other
paragraphs of the amended Statement of Claim found a cause of action for monies had and received, as far as the sum of
$70,000 is concerned. Para.13 made clear to the defendants the cause of action they had to face, in this respect; it indicates one of the legal consequences which the plaintiff contends flow from the material facts pleaded. These consequences did not have to be stated in the pleadings before  the  plaintiff  could  rely  upon   them;   see Lever Bros. v Bell (1931) 1 K.B. 557, per Scrutton L.J. at p.582, and Karsales (Harrow) Ltd. v Wallis (1956) 1 W.L.R. 936 per Denning L.J. at p.941.

As to the application under 0.23 R.28 Mr. Coulehan submits that the Defence does not address the plaintiff's alternative claim that the first and second defendants were authorised by the third defendant to enter into the agreement on its behalf; and that the Defence thereby tends to embarrass the trial of the action in that the plaintiff does not know whether the defendants admit that the third defendant entered into the contract.



Mr. Reeves for the defendants submits that the application under 0.15 R.l is misconceived in that the Writ of Summons herein was not "specially endorsed with or accompanied by a Statement of Claim under 0.4 R. 5 11 as required by 0.15 R.l.        Further, he submits that  since the
claim for the sum of $70,000 is now put on the basis of a claim for monies had and received, the defendants should be granted  leave  to  plead  to  that  claim.  Mr. Reeves also
submits that the application under 0.23 R.28 is misconceived.


The Writ of Surr@ons herein, apart from bearing an endorsement in which, inter alia, the claim for the return of the deposit of $70,000 is clearly stated, was accompanied by a Statement of Claim in which all the material facts allegedly relating to that claim were clearly spelled out, to meet the requirements of O.23 R.4. It was not  until leave was granted on 22 April 1986 to amend that Statement of Claim that a claim was formulated in terms of para.13 of the current (amended) Statement of Claim, claiming on the basis of monies had and received.  Mr. Reeves  submits that
0.4 R.6 applies and its requirements as regards the contents of the endorsement in the writ have not been met.  However, I consider that 0.4 R.6 does not apply because the plaintiff's claim set out in the Writ is not for a liquidated demand only. The  case of Rossco Developments Pty. Ltd. v O'Halloran (1980) 42 F.L.R. 236, upon which the




defendants	rely,	is, I consider,	distinguishable, because the claims for liquidated and unliquidated	damages	in	the
present	case	are	not	made	in	the alternative. Retreads Pty. Ltd. v Allstates Transport Pty. Ltd.
 Geelong (1973) 22
F.L.R. 255, upon which the defendants also relied, is also I think distinguishable in that it turned upon the insufficiency of the particular wording of the endorsement. In any event, the amended Statement of Claim takes the place of the endorsement in the Writ, which ceases to be of consequence; see Johnson v Palmer (1879) 4 C.P.D. 258. Insofar as the amended Statement of Claim alters the claim in the Writ, this is permissible under 0.24 R.3.

Mr. Reeves also submits, in the alternative, that if (as the defendants do not concede) a claim for the return of the deposit as monies had and received has been properly made, it was first pleaded in para.13 of the amended Statement of Claim and the defendants should now have leave to plead to that claim. I note that the order made by O'Leary C.J. on 22 April 1986 granting leave to amend the Statement of Claim also gave the defendant leave to deliver a Defence thereto within a specified period. It  appears that the defendants availed themselves of that leave by delivery of the Defence but did not in that Defence deal with para.13. Their sole Defence is that there was never a
concluded contract between the parties; see Defence	set	out	above.	The	defendants
 para.3	of
did	not
 the
deal




explicitly with the facts alleged by the plaintiff. They did not choose to plead to the claim in para.13. I see no reason why they should now be granted leave to do so.

The claim in para.13 of the amended Statement of Claim is in substance, I consider, a claim for monies had and received on the basis that the consideration for the payment of the sum of $70,000 had wholly failed. In the body of the amended Statement of Claim are set out the
material	facts	alleged
 to	constitute
 the
 basis of that
claim.
 It is
 clear,
 if	the
 Defence
 (that	no
 contract

between
 the
 parties
 exists)
 is	established,
 that	the
plaintiffs alternative claim that
 the	$70,000
 constituted

monies had and received by the defendants to the use of the plaintiff (having been paid under a misapprehension that there was a binding agreement between them which required the plaintiff to pay that sum as a deposit) remains unanswered. In other words, even if the defendants' case as pleaded is accepted, they do not contest that the sum of
$70,000 was paid to them by the plaintiff for a consideration which has wholly failed. Gosbell v Archer (1835) 2 Ad. & E. 500; 111 E.R. 193 is authority for the proposition that the plaintiff may recover such a payment. In that case a contract could not be established because the Statute of Frauds had not been complied with. Littledale J. said at p.197:-






"The Attorney-General asks how the deposit could be recoverable if there were no contract?--the deposit gets into the hands of the defendant--and the party receiving it does not apply it to the purpose for which it was paid. That is money had and received to the use of the party paying; and the [defendant] when he disclaims the application, acknowledges it to be so received, and is bound to return it."

I note also Fox v Everingham (1982) 2 Judgments of the Supreme Court of the Northern Territory 374. In that case part of the claim was for $10,000 paid to a builder as a deposit upon a partly built house which was later
destroyed	by	Cyclone	Tracy. said:-
 O'Leary J. (as he then was)


"In essence, therefore, their claim is to recover monies paid for a consideration which has wholly failed --- In truth then it is a claim for money had and received and, as such, I think it must succeed."

In light of the sole Defence that no contract exists, a Defence which does not put in issue the material facts relating to the claim for monies had and received, I think it is permissible under 0.15 R.4 for the plaintiff now to secure an order for the return of the deposit of $70,000 while maintaining the rest of its action for damages; and that it is appropriate that such an order be made.



$70,000.
 
The plaintiff also claims interest on	the	sum	of An order to include interest in the sum for which




judgment is given, may be made; see s.84(1) of the Supreme Court Act. I consider that it is appropriate to allow interest on the whole of the sum of $70,000 from 22 April 1986, the date of the order granting leave to issue the amended Statement of Claim, until 29 January 1987. In the absence of specific evidence as to commercial rates of interest during this period, the appropriate rate is 12%; see Lawrence v Mathison (1981) 11 N.T.R. 1. Accordingly, I include the sum of $6,489 by way of interest; the plaintiff is at liberty to enter judgment against the defendants in the sum of $76,489.

The other relief which the plaintiff seeks is that the Defence be struck out, under 0.23 R.28. The relevant part of the Defence is set out on p.3 hereof. I consider there is nothing unintelligible or ambiguous or vague about that Defence as pleaded. A defendant is required to  plead in his Defence all matters of fact which he must prove to establish a legally complete ground of  defence.   Order 23
R.4 requires that the Defence state in a summary form all the material facts on which a defendant relies. This requirement appears to have been met in the extract from the Defence noted on p.3. The sole issue raised by the Defence is as to the legal effect of clause 2 of the offer and acceptance of 17 September 1985. Since issues of fact such as the authority of the first and second defendants to enter into the agreement on behalf  of  the  third  defendant, as

•

pleaded by the plaintiff in para.9 of the amended Statement of Claim, are not specifically traversed, they are not put in issue, and the defendants are taken to admit those facts; see 0.23 R.13-15. I see no reason why the defendants should not be allowed to argue their Defence as pleaded, relating to the legal effect of the conditions of the agreement, and accordingly I decline to order that the Defence be struck out.

I will hear the parties as to costs.






