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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No.39 of 1987
 






BETWEEN: THE QUEEN AND:

DWAINE MICHAEL WILLIAMSON




CORAM:	Kearney J.



REASONS FOR DECISION
(delivered 8 April 1987)


I rule this afternoon on questions which  have arisen as to the form of the Warrant of Committment which should issue in this case, and the calculation of the proper remissions to which this prisoner is entitled. The  background is as follows.

On 3 April 1987 I sentenced the prisoner to  terms of imprisonment for offences committed between 18 January 1987 and 23 January 1987.




On 4 July 1986 the prisoner had been sentenced to various terms of imprisonment for 4 offences, amounting to an effective  period  of  imprisonment  of  12 months  and 2 weeks, commencing on 25 June 1986. A non parole period of
6 months was fixed; on 24 December 1986 the prisoner was released on parole by order of the Parole Board. He had served  6  months.   His  parole  period  was 6 months and
2 weeks, expiring on 8 July 1987.


It can be seen that the offences for which the prisoner was sentenced 5 days ago were all committed during his parole period. Accordingly, under s.5(8) of the Parole of Prisoners Act, the parole order was on 3 April "deemed to have been revoked". Pursuant to s.12 of this Act, I then ordered that the prisoner undergo imprisonment for the maximum period of 6 months and 2 weeks, being that part of the nominal term of imprisonment imposed on him on 4 July 1986 which he had not served when he was released on parole on 24 December 1986; that period was to be served in addition to, and not concurrently with, the other sentences imposed on 3 April.

However, the term of 6 months and 2 weeks is affected by s.15 of the Parole of Prisoners Act, which provides in effect that the prisoner is entitled to have deducted from that term the "period of partial remission" he


had "earned" in relation to his sentence of 4 July 1986, before the parole order was revoked 5 days ago. Remission of sentence is provided for only in Determination No.5 of
3 June 1981 made under s.92 of the Prisons (Correctional Services) Act. Section 92(1) of that Act provides that the Minister may, by Determination, specify "the amount of remission which may be granted to a prisoner and the circumstances in which that remission may be granted". Determination No.5 is in the following terms:-

"l. The maximum amount of remission which shall be granted in respect of the term of imprisonment being served by a prisoner who has been industrious and of good conduct shall be calculated in accordance with the rules set out below.
	A prisoner who has earned remission in respect of a sentence of imprisonment which he commenced to serve prior to the commencement of the Act shall be entitled to remission calculated on the whole of the sentence in accordance with the rules set out below.
	Remission of sentence is calculated as follows -
	no remission may be earned on a sentence of imprisonment of

28 days or less;
	the maximum amount of remission that may be earned shall not exceed one-third of the maximum length of the sentence;



	where cumulative sentences have been imposed, those sentences shall be added together, and the amount of remission calculated on the total length of the sentence.


	Remission earned by a prisoner serving a sentence of imprisonment exceeding 28 days shall not be such as to reduce the period of his sentence to be undergone to less than 28 days.".



It can be seen that the Determination provides for a •maximum" amount of remission only, which is not to exceed 1/3 of the maximum length of the sentence. The Determination does not take account of the Parole of Prisoners Act, and in particular, of s.15 of that Act. The remission is to be "earned" by a prisoner being "industrious and of good conduct" while serving his term. A prisoner who has been released from prison on parole is not, during his parole period, to be treated as serving his term; see s.14 of the Parole of Prisoners Act. So he is then no longer earning any remission. It is not suggested that s.92(1) or
(2)	of	the	Prisons (Correctional Services) Act	has	any
application to this case.


Section 15 of the Parole of Prisoners Act presupposes that remission accrues as and when it is earned. Although Determination No.5 is directed only to the maximum amount of remission which may be earned, and contemplates


only the sentence originally imposed in July 1986, it is reasonable to construe it in the light and for the purposes of s.15 of the Parole of Prisoners Act as providing for the earning of a remission of one-third calculated with reference to the 6 month period actually served before parole. On this basis, the prisoner is to be regarded as having earned 2 months partial remission of his sentence before the parole order was revoked; s.15 provides that that 2 months is to "be deducted from the term of imprisonment that remains to be served". In this case, it means that 2 months is to be deducted from the period of 6 months and
2 weeks.


It is proper, I think, that the term of 6 months and 2 weeks be ordered to be served first and the other sentences set out in the Warrant of Committment be expressed to be cumulative upon that term or concurrent therewith as the case may be. The prisoner is entitled to have the special  2   months  remission  he  had  already   earned by
24 December 1986 added to the usual remission he may gradually earn under the Determination when serving the sentences imposed upon him on 3  April, including the term of
6 months and 2 weeks that is simply a matter for calculation by the Director. An amended Warrant will issue in proper form.




I observe that it may be that consideration should be given to whether of the Determination is adequately expressed, in light of the Parole of Prisoners Act.




