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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 339 of 1986


BETWEEN:

THOMAS IAN BARNES
and
TERENCE JOHN McKOSKER

Plaintiffs

AND:

CALVERT HILLS PTY. LTD.

Defendant



CORAM:	ASCHE J.



REASONS FOR JUDGMENT
(delivered the 8th day of July 1986)



This is an application by the plaintiffs for an interlocutory injunction restraining the defendant company from disposing of a pastoral lease of a property known as Calvert Hills Station and from dealing with any of the livestock on the property until the hearing and determination of these proceedings.
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The plaintiffs allege that by a contract entered into on 15 March 1986 the defendant agreed to sell the leasehold and plant and livestock on it but have since refused to perform the contract.	By the writ and statement of claim the plaintiffs seek specific performance.	During the hearing of these interlocutory proceedings affidavits were filed and some of the deponents to those affidavits were cross examined.	It seems a matter of considerable regret that in these circumstances  the parties were not able to use the time devoted to the hearing of the application to put before the Court the whole case and have that determined; for I doubt whether the proceedings when they come to trial will take much longer.	However both Counsel have assured me that for various legitimate reasons the parties were not in a position to proceed to the full hearing.

The facts can be briefly stated.	In March this year the plaintiffs carried out a series of negotiations with a Mr Kengo Harada in which they offered to purchase the leasehold, plant and livestock of the property.	One of the principal disputes now is the status of Mr Harada.	The plaintiffs claim that either he acted as agent for the company, or he was held out by the company as authorised to act for it.	Certainly it is common ground that Mr Harada conveyed the offer of the plaintiffs to a Mr Kanaoya in Japan who is certainly a director of the company and





probably the managing director, and to all appearances the person with authority  to negotiate contracts on behalf of the company.	The company is incorporated  under the New South Wales Companies Act.	It has presently five directors, four in Japan and one in Australia.

It is conceded that Mr Harada acted as a go-between between the plaintiffs and the defendant and discussed the terms of the proposed agreement with the plaintiffs and conveyed to them the views of Mr Kanaoya.	The defendant says he was no more than that, that he was, to use the expression of Jacobs
J. in Brindle Estates Pty Ltd v Myer Realty Ltd (1977) 15
	415 at 423 "at most a transmitter and receiver in the negotiations between the parties".


The plaintiffs say that initially they offered to purchase the property for $550,000-00 with a 10% deposit and payment of balance deferred for twelve or twenty four months.	They say that Mr Harada promised to communicate that offer to the defendant's shareholders, whom I take to be the five directors, although it would appear that Mr Kanaoya had the authority to speak for his other directors or shareholders. on 14 March 1986 the plaintiffs say that Nr Harada told them the defendant required a deposit greater than 10% if settlement was to be deferred, and that a high deposit would receive favourable consideration.	The plaintiffs then made an offer for the purchase of the pastoral lease, the


livestock, plant and equipment for a total price of
$450,000-00 with a deposit of $45,000-00 and a contract subject to finance as to the balance of $405,000-00 to be
paid within twenty eight days and settlement to follow sixty days later.


Up to this point the versions of the plaintiffs and the defendant agree.	The plaintiffs, however, say that on 15 March 1986 that offer was accepted by Mr Harada and, since Mr Harada had authority to act for the defendant, the contract was complete, albeit verbally.	It is further alleged that there were two variations subsequently to the contract but this did not effect the basic situation that a contract had been entered into on 15 March.	Mr Harada denies that he agreed on 15 March with the plaintiffs' offer, or that he accepted it on behalf of the defendant or that he had any authority to do so.

It may be important to add here that the plaintiffs have given notice of their intention to amend their original statement of claim to allege in the alternative that if a contract was not entered into on 15 March it was entered into subsequently by correspondence between the parties. Since this was not stated in the pleadings at the time the matter was argued before me, and since a substantial part of the defendant's case before me was that the verbal contract was unenforceable because of the operation of the Statute of
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Frauds, I have taken the view that I should not examine any argument raised by the proposed amendments but rather deal only with the pleadings as presently before me, save for one additional issue to which I shall later refer.

The pleadings allege the oral agreement of 15 March and two variations of 21 March and 11 April.		The defendants raise, inter alia, the Statute of Frauds.	In		reply the plaintiffs raise against the plea of the Statute of Frauds estoppel and part performance.

During the argument before me the plaintiffs also submitted that certain documents constituted a written note or memorandum of the contract sufficient to satisfy the provisions of the Statute of Frauds.	This is the additional issue I propose to include because, although this was not raised in the pleadings, the argument concerning it was referable only to the contract of 15 March and not to the alternative written contracts as foreshadowed in the proposed amendments; and this argument i.e., that the contract of 15 March could be said to be evidenced by a written note or memorandum was fully argued before me.

The documents relied on to constitute that written note or

memorandum were:-


	a letter of 11 April from the plaintiffs' solicitors to the defendant's solicitors setting

-out "certain aspects of the purchase" which
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included arrangements for finance, time for statement, preparation of contract and various other matters.

	a letter of the same date 11 April from the defendant's solicitors to the plaintiffs' solicitors containing a draft agreement for sale and concluding with the words "we	look forward to hearing from you in due course".


	a letter dated 21 April from the plaintiffs' solicitors to the defendant's solicitors containing the words "we wish to confirm that our client is formally committed to proceeding with the purchase. Our client is happy with the terms of the contract of sale submitted by your firm on April 11th 1986 however a number of matters in that contract need  to be discussed and clarified  and we would therefore ask that Mr Scammel (i.e., defendant's solicitor) to ring the author urgently".




The defendant denies that these documents constitute a written note or memorandum within the meaning of the Statute of Frauds evidencing a contract of 15 March.	On 22 April 1986 the defendant's solicitor wrote to the plaintiffs' solicitors a letter which contained the following:-

"Any suggestion that there is in existence a contract of sale is unequivocably (sic) rejected by our client.
Essential terms of the contract remain to be completed as is clear from the draft contract itself and prior and subsequent communications.	Further it was clearly intended by all parties that no contractual arrangements would arise until execution of documents."


On the 14th May the plaintiffs issued a Writ for specific performance and an interlocutory summons seeking an injunction that the defendant be restrained from selling or otherwise disposing of the property and from "selling
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destroying or otherwise disposing of any cattle, buffalo or horses now depasturing  on the said land".	On 21 May an injunction in these terms, and subject to the plaintiffs giving the usual undertaking as to damages was granted by Maurice J. by consent.	That injunction was renewed again by consent on 5 June and expressed to operate until 5pm on 30 June.	The matter came before me on 1 July and the defendant gave an undertaking that it would abide by the terms of the injunction until the hearing and determination or these proceedings or further order.· The undertaking, and the two consent injunctions cannot, of course, suggest that the defendant was making any admission as to the validity of the plaintiffs' claim but was merely a sensible and convenient arrangement until the disposal of the interlocutory proceedings.

In the present state of pleadings and argument the issues which must ultimately be determined are as follows:-

	Did a.contract for sale come into existence on 15 March 1986.

(b)


(c)
 Did Mr Harada have the actual or implied authority of the defendant to enter into a contract for sale of the property.
If any such contract was concluded was it unenforceable by reason of the operation of the Statute of Frauds; and more particularly to this question could the plaintiffs establish a written note or memorandum, or part performance sufficient to take the case out of the operation of the statute, or estoppel by reason of the defendant's
conduct.
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	The defendant, while denying the existence of a contract, or, at least, its enforceability and denying the authority of Mr Harada has also taken three further defences.	The first is that it was the mutual intention of the parties that no binding agreement should exist between them until formal written contracts had been executed and exchanged.


	The defendant also alleges that if there was any agreement (which is denied) the time for performance had not occurred at the time of the commencement of these proceedings.	The plaintiffs were not therefore entitled to seek an order for specific performance.
	The defendant further alleges that if an agreement was made (which is denied) it is incapable of specific performance and void for uncertainty.



All these issues have been argued in some detail before me. While.appreciating that this may be necessary to acquaint me with the full background of the case so that I may be better able to determine whether an interlocutory injunction should issue, I have stressed to Counsel, and I believe they concede, that it is not my function to come to any conclusion on these issues.	To do so would plainly be usurping the functions of the trial judge.

In Woodbridge  &   Sons v Bellamy (1911) 1 Ch. 326 the issue was whether a solicitor was in breach of an agreement with another firm of solicitors which prohibited him from practising as a solicitor within a radius of five miles of the town hall of Brentford.	An interlocutory injunction was sought to restrain the defendant solicitor from infringing the alleged contract.	The injunction was granted by Eve J. but that decision was reversed on appeal on the




.basis that there were	not sufficient grounds to justify such an injunction.	In the course of discussing the principles to be applied in applications for interlocutory injunctions Fletcher Moulton L.J. said at page 338:-


"This appeal relates to an interim order, therefore it is our duty to confine ourselves strictly to that which appears upon the affidavits and the documents verified thereby in order to leave the ultimate question between the parties to be decided on the evidence called at the trial".


Cozens-Hardy M.R. at page 337 said:-

"We have been invited to say that certain acts which are not proved here might or might not be carrying on the business or profession of a solicitor within a certain area.	I have no intention of being seduced into discussing all those points".


I propose to adopt the approach of the learned Master of the Rolls.

Careful and detailed arguments have been put to me relating to equitable estoppel, part performance,  ostensible authority and other issues in this case.	I am sure they will be of great assistance to the learned trial judge who ultimately hears the matter.	Meanwhile, I can examine them only insofar as I can be satisfied that the plaintiff's case is something more than a tale full of sound and fury signifying nothing; that it establishes sufficiently substantial arguments on the face of it upon which to base


an interlocutory injunction if, applying the appropriate principles, one is warranted.


In dealing with the test for determining whether an interlocutory injunction should be granted the Court is faced with the difference (or as some say the supposed difference) between the test proposed by the High Court in Beecham Group Ltd v Bristol Laboratories Pty Ltd (1968) 118
C.L.R. 618 and that proposed by the House of Lords in American Cyanamid Co v Ethicon Ltd (1975) A.C. 396.	In the latter case Lord Diplock (with whom the other members of the Court agreed) spoke at p. 407 of "the supposed rule that the Court is not	entitled to take any account of the balance of convenience unless it has first been satisfied that if the case went to trial upon no other evidence than is before the Court at the hearing of the application the plaintiff would be entitled to judgment for a permanent injunction in the same terms as the interlocutory injunction sought."	His Lordship then said:-


"Your Lordships should in my view take this opportunity of declaring that there is no such rule.	The use of such expressions as 'a probability', 'a prima facie case', or 'a strong prima facie case' in the context of the exercise of a discretionary power to grant an interlocutory injunction leads to confusion as to the object sought to be achieved by this form of temporary relief.	The court no doubt must be satisfied that the claim is not frivolous or vexatious; in other words that there is a serious question to be tried."


In the Beecham case Their Honours, Kitto, Taylor, Menzies and OWen JJ in a joint judgment,referred at p. 622 to the first of "the two main inquiries" to which the court should address itself in dealing with applications for interlocutory injunctions, (the second being what is broadly termed the "balance of convenience" test).	The first inquiry their Honours said, was "whether the plaintiff has made out a prima facie case, in the sense that if the evidence remains as it is there is a probability that at the trial of the action the plaintiff will be held entitled to relief".	However they added that "in general it is right to say, as Roper C.J. in Eq. said in Linfield Linen Pty Ltd
v Nejain (1951) 51 S.R. (N.S.W.) 280 at 281, "There are disputes of fact as to a number of matters ... but this being an application for an interlocutory injunction I look at the facts simply to ascertain whether the plaintiff has established a fair prima facie case and a fair probability of being able to succeed in that case at the hearing".

In the Australian Coarse Grain Pool Pty Ltd v Barley Marketing Board of Queensland (1983) 57 A.L.J.R. 425, His Honour Gibbs C.J. said:-

"It seems to me, notwithstanding what was said in Beecham Group and Bristol Laboratories Pty Ltd (1968)
118 C.L.H. 618 that the proper approach in considering whether an	interlocutory  injunction should be granted is first to ensure whether  there is a serious question to be tried, and then to determine the matter on the balance of convenience.	In other words, I incline to the view taken by the House of Lords in American  Cyanamid Co v Ethicon Ltd (1975) A.C. 396 rather than to




some of those expressed obiter in Beecham's case: the latter case·was one in which a substantial issue arose as to the validity of a patent and the remarks in the judgment may be restricted to such cases.".


In A & Others v Hayden & Others (No. 1) 1985 59 A.L.J.R 1 at
4 Dawson J. said:-


"Speaking for myself, I doubt whether there is any real conflict between the remarks made in Beecham and those made in American Cyanamid.	The reference in Beecham to the requirement that the plaintiff should show a probability of success in the action was clearly enough not a reference to any particular degree of probability. Apart from the observations which I have already made the Court's reliance upon the judgment of James L.J. in Plimpton v Spiller (1876) 4 Ch. D 286 indicates that James L.J.thought that it was a matter of there being 'a fairly open question to be determined at the hearing': see at 289.	If no particular degree of probability is required, then the reference to probability of success which was made in Beecham must embrace a real possibility.		That being so the reference to probability of success is merely another (although perhaps less fortunate) way of saying that there must be a serious question to be tried.".


In Epitoma v Aniew (1984) 54 A.L.R. 730 the Full Court of the Federal Court said at 734:-

"In an application for an interlocutory injunction, the court must inquire first whether there is a serious question be be tried.".


Since Brennan J. has also adopted that test in Tableland Peanuts Pty Ltd & Others v Peanut Marketing Board (1984) 52
A.L.R. 651 there seems to be substantial authority for that approach; although it is true, that Gray J. in Bullock &


Others v Federal Furnishings Trades Society of Australia & Others (1984) 58 A.L.R. 364 reverted to the apparently stricter test of Beecham.


The Victorian Full Court in Magna Alloys  &  Research Pty Ltd v Coffey & Ors (1981) V.R. 23, while purporting to follow Beecham put a gloss on that case which, in my respectful view, brings it somewhat closer to the American Cynamid, (which of course had not then been decided).	At p. 27 their Honours (Young C.J., Starke and Marks JJ.) said:-

"Having regard to the fact that the High Court cited the judgment of James L.J. in Plimpton v Spiller supra with approval, the reference in Beecham's case, supra, to a probability of success should not be understood as meaning that the plaintiff must show that at trial it is more probable than not that he will succeed.	Indeed the High Court made it clear that that is not the issue for the Judge to determine for in the passage already cited the Court said•.••..... the Court does not .... give or withhold interlocutory relief upon a forecast ao to the ultimate result of the case.

Rather the High Court should be understood as referring to the degree of probability which may be high or low. Indeed the strength or weakness of the plaintiffs' case will be relevant when the Judge comes to the question of balance of convenience, if he ever does.	In this connection it is not	uninteresting to note that in argument in Beecham's case supra, Kitto J. is reported to have said (1968) 118 C.L.R. at p. 260:-	"When it is said that the plaintiff must show a probability of success that it does not mean that he must show that it is more probable than not that he will succeed.	It is enough that he show a sufficient likelihood of success to justify in the circumstances the preservation of property. ". 11


In these circumstances it seems to rne that I should approach the first question as to whether an interlocutory injunction
14



should be granted by asking whether there is a serious question to be tried, before then looking at the question of the balance of convenience.	If I am in error I can comfort myself with the thought that I am in good company.

There are both questions of fact and questions of law.	But many of the questions of law cannot be answered until the questions of fact are to be determined.	To take the most obvious example, there is conflicting evidence as to whether a contract was concluded on 15 March.	The plaintiffs say that there was.	They give positive evidence of a specific offer made by them being accepted in those terms by Mr  Harada purporting to act on behalf of the defendant.	Mr Harada denies that he	aid anything from which an acceptance could be spelled out.	So there is immediately an issue of fact.	So, likewise, the issue as to whether  Mr Harada, if he did not have actual authority to accept, so conducted himself with the express or imputed knowledge or  acquiescence of the defendant as having that authority.

On these issues evidence has been called to support or supplement the affidavits already filed and witnesses have been cross-examined.	It is not for me to determine these questions.	All that I can and do say is that there seems nothing improbable in the evidence of the plaintiffs and nothing demonstrated by cross-examination to suggest that their demeanour or answers are such as to render their

'•
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evidence unacceptable.	The same could be said for the witnesses called by the defendant.	The conclusion is inevitable that there are serious questions to be tried on these issues and, if one had to go further and adopt the approach of Roper C.J. in Eq. in the Linfield Linen case supra the plaintiffs on these issues have established "a fair prima facie case and a fair probability of being able to succeed in that case at the hearing".	Or, to adopt the phraseology of the Victorian Full Court in the Magna Alloys case (supra at p. 29) the plaintiffs have in my view and on these issues shown more than "merely a rough chance of success''.

From the resolution of these questions of fact will flow various questions of law which only the trial judge can determine; and it seems to me that even if I were satisfied on perhaps one or two separate issues where it may be said that, since the facts are not in dispute an inference of law may be determined inimical to the plaintiffs, (and I am far
from saying that it could) I should refrain from any such
ruling.	I make this point only because Mr Hiley for the defendant has at times rather invited me to do this.	But I am asked to grant an interlocutory injunction not strike out part of a pleading.	I cannot prevent the trial judge from determining the matter anew.	Any ruling I give cannot bind him and can only be a source of embarrassment to him, if he is polite; or irritation, if he is more forthright; since I




would have trespassed upon an area which is his alone. However it is proper to say that on such issues as part performance, estoppel, evidence of written note or memorandum, time for performance and uncertainty  of terms, Mr Mildren has raised sufficient arguments in law against those raised by Mr Hiley to establish that overall there are serious questions to be tried.	The probability of success of those arguments may vary individually, and much may turn upon the view which the trial judge takes of the facts.

But the task of a judge on an interlocutory application such as this is not to examine in fine detail every argument raised by the parties; and certainly  not to make rulings that an argument fails or succeeds at this stage.	Rather he should look at the picture as a whole to determine whether there is a serious question to be tried.	In the course of corning to this ultimate conclusion he should no doubt examine individual arguments not to determine them but to consider whether they contribute for or against the total picture.	But even that does not mean that he does some sort of arithmetical calculation and decides that because, say, four arguments seem bad, and three good, the application should fail.	It seems to me that even if he came to the conclusion in a multifaceted  case such as this that there was only one argument of substance out of a number of arguments of no merit, that in itself establishes that there is a serious question to be tried.


"The purpose sought to be achieved by giving to the  Court discretion to grant such injunctions would be stultified if the discretion were clogged by a technical rule forbidding its exercise if upon that incomplete untested evidence the Court evaluated the chances of the plaintiff's ultimate success in the action at 50 per  cent or less, but permitting its exercise if the Court evaluated his chances at more than 50 per cent.".


(Lord Diplock in American Cyanamid at p. 406).	Lord Diplock was here speaking of interlocutory applications based on affidavits alone.	But one might say the principle applies a fortiori if, as here, some of the affidavit material has been tested by cross-examination of deponents and that testing has not destroyed the case tor the plaintiffs, at least prima facie, and without predicting the ultimate outcome.


I turn therefore to what their Honours of the High Court in Beecham's case refer to as the second inquiry on the question of balance of convenience.	At p. 623 of that case their Honours say:-

"The second inquiry is directed to this aspect of the matter.	It is whether the inconvenience or injury which the plaintitf would be likely to suffer if an injunction were refused outweighs or is outweighed by the inJury which the defendant would suffer if an injunction were granted.		It is of course to be remembered that if an injunction be granted it will be upon terms of the plaintiff submitting, in the event ot his ultimately failing, to such order as to damages as the Court 1:1a:1 make in order to compensate the defendant for any inJury caused by the injunction; and likewise it is to be remembered that if the injunction be refused the defendant may be required to keep an account of the




profits he makes from the course of conduct of which the plaintiff complains. "


On this aspect the defendant submitted that it would suffer injury if the injunctions are not lifted.	It adds that there is already a caveat placed upon the property by the plaintiffs which will effectively prevent any sale to a third party until this action is determined.	This latter point may be determined simply by referring to the submission of Mr Mildren that the sale is not only for the sale of the leasehold property but also for the plant and livestock on it.	A caveat will not protect the plaintiffs if the defendant sells or otherwise deals with the livestock.	The plaintiffs are entitled to security on these issues if otherwise they make out a proper case for the injunction.

On the question of injury which the defendant will suffer the defendant's evidence is that it is necessary that the station herd be mustered, that the numbers of feral bulls both inside and outside the major fence lines be controlled and that various other actions related to what may be described as good station management be undertaken.	This evidence comes from a Mr Fairfax who has been recently engaged to manage the station, and from a Mr Forwood who is an expert in agricultural management with particular expertise in this area.	But that evidence is subject to certain qualifications, The first is that there is nothing


to show that Mr Fairfax, who is put forward by the defendant as a competent manager, will not continue to carry out all such reasonable managerial tasks on the station as he deems necessary.	There is nothing to suggest that he will cease his care of the property because of the action presently before the Court.	Certainly it would not seem to be to the benefit of the defendant if he were so to neglect the duties for which he has been specifically appointed.	If the defendant succeeds in its case it will be little comfort to it that it has allowed the property to run down before the hearing and determination of it.	Furthermore, in view of the fact that the defendant has had the management and control of this property for some years I am unimpressed by arguments based on the-urgent necessity to do something now which could or should have been done previously.

So far as the question of mustering and the control of feral cattle is concerned it must be noted that, from the evidence I have heard, this is very much a matter of opinion.	While I do not denigrate the evidence given by Mr Forwood, who has obviously a sound grasp of the subject, I bear in mind that the plaintiffs are also persons experienced in this area and their opinions differ at times from that of Mr Forwood.	The plaintiff Barnes is a veterinary surgeon; and at paragraph four of his affidavit of 14 May 1986 he gives evidence of  his experience in cattle stations and his familiarity of Calvert Hills Station because he has provided veterinary




services to the Northern Territory Department of Primary Production in connection with the programme to eradicate bovine tuberculosis  upon the property since early 1984.		He says, and I accept in the sense that his expertise has not been seriously questioned in cross examination, that he is familiar with all aspects of the cattle industry including the marketing of cattle.	Similarly Mr Mccosker whose occupation is given as "station manager" and whose evidence indicated knowledge and expertise of these matters does not agree with Mr Forwood on all points.	More particularly he said that he would not have carried out a muster at Calvert Hills Station this year because of the seasonal conditions. Mr Forwood himself admitted that his programme attempted to confine a smaller herd in a smaller area and that it was a matter of individual judgment as to whether that was better as a programme than allowing the cattle to remain over the whole area.	He admitted that there was no history of brucellosis	at Calvert Hills Station.		He admitted that much of his programme was based upon the affidavit of Mr Fairfax.	He also conceded that until one could secure the area there was not much point in conducting a muster.	This evidence related to some other evidence that the area had some deficiencies in fencing.

The defendant has had the management of the station for some time and there would seem nothing to prevent the defendant carrying out, within the limitations of any injunction, such


proper management practices as it had been conducting previously.	There is nothing in the proposals of Mr Fairfax in paragraphs 26 to 37 which cannot be carried out within the terms of the injunction save for the shooting or selling of feral bulls.	As to that Mr Forwood says that it is difficult to keep control of feral cattle and it may well be that the parties should reach some agreement on immediate plans for the disposal of feral cattle.	But even if such agreement cannot be reached I am of the view that there is nothing to the disadvantage of the defendant that is not outweighed by the disadvantage to the plaintiffs if the livestock are disposed of in ways to which they would not consent.

The case of Smith v Liddy (1959) (unrep) a decision of Kriewald J. on 14 May 1959 does not in my view assist the defendant but rather the contrary.	There, as here, the plaintiff sought specific performance of a contract for sale of a cattle property and the cattle on it.	An interlocutory injunction was granted restraining the sale of the property but not of the cattle but requiring the defendant to keep an account of the sale of cattle.	The basis for this however was that the market at that time was buoyant and there was some risk that it may not remain so.	His Honour was therefore of the opinion that both parties would be at risk if sale were deferred and the sensible approach was to permit the sale and order the defendant to keep accounts.
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No such situation applies here and indeed the defendant has not convinced me that there is presently any urgent action to be taken which, if it were not taken, would be to its disadvantage.

In my view therefore the plaintiffs make out their case for an interlocutory injunction and subject to the plaintiffs giving the usual undertaking as to damages an injunction in the terms already granted should issue until the hearing and determination of the case or further order.	Costs should be costs in the cause.

