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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.3 of 1986
 




BETWEEN:

FADELLI TRANSPORT INDUSTRIES PTY LIMITED
Plaintiff

AND:

TIMOR TRANSPORT PTY LIMITED



Coram:	Kearney J.


INTERLOCUTORY JUDGMENT
(Delivered 27 February 1986)

By this application the plaintiff seeks to invoke Order 63 Rule 5(1) of the Rules of Court to enlarge the 3 day time limit prescribed by Order 10 Rule 8(1) within which the person who served the writ of summons herein was required to endorse the date of service on the writ. Alternatively the plaintiff seeks a declaration that the endorsement on the writ was made within that 3 day limit.

The circumstances leading to the application are as follows. On 21 January 1986 .the plaintiff caused a specially endorsed writ to issue out of the Master's office in Alice Springs. On 24 January, at about 5.15pm, the writ was served on the defendant in Alice Springs in the manner authorized by s.362(1) of the Companies Act. 5 days later
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the person who served the writ endorsed it, in purported compliance with Order 10 Rule 8(1). On 7 February the plaintiff's solicitor filed the affidavit of service required by Order 14 Rule 2 as a pre-requisite to the entering of judgment upon default  of  appearance.   On the
same	day	the	plaintiff	by	its solicitor and pursuant to
Order 14 Rule 3 requested that judgment in default of appearance be entered. It filed a praecipe and a draft of the judgment sought. A praecipe for judgment is not necessary, but is commonly filed.

Order 42 provides that the Master is to enter judgment in a book on the day the documents are left with him for that purpose, provided that the documents required to be filed are regular and contain all that is required by .law.

The plaintiff's request that default judgment be entered came before the Deputy Master in Darwin, exercising power under s.49(1)_ of the  Supreme Court Act.   Having  inspected the documents the Deputy Master informed the plaintiff's solicitor that default judgment could not be entered because the 3 day time limit prescribed by Order 10 Rule 8(1) for the making of the endorsement had not been observed. He also informed the solicitor that to obtain a default judgment in these circumstances it would be necessary to apply to a Judge. Hence this application.





Order 10 Rule 8(1) provides:


"The person serving the writ of summons shall, within three days at the most after such service, indorse on the writ he day of the week and month of the service thereof, otherwise the plaintiff may not, in the case of non-appearance, proceed by default, and every affidavit of service of such writ shall mention the day on which such indorsement was made." (underlining mine).


It is clear from the words underlined that compliance with the Rule is a condition precedent to the plaintiff's right to proceed to enter default judgment. That is to say, failure to comply with Order 10 Rule 8(1) is no mere irregularity when proceeding by default for non-appearance. There is obiter dicta by Mcinerney J. in Pino v Prosser (1967) v.n. 835 at p.839 to the effect that non-compliance is an irregularity, but in that case the plaintiff was not seeking to proceed by way of default of appearance; it is
thus distinguishable.


However, it is also clear that the 3 day time limit for endorsing the writ may be enlarged before judgment is entered; see Hastings v Hurley (1881) 16 Ch.D.734, where the power to do so was found in a Rule corresponding to Order 63
Rule 5(1).


In support of its application the plaintiff relies upon the affidavit of the person who served the writ, sworn on



27 February.	The reason for the delay is set out in	para.4 thereof, viz:-


"Wednesday the 29th day of January, 1986 was the second workday following the preceding Friday as the Australia Day Public Holiday fell on Monday the 27th d Y'. of January, 1986."


It will be recalled the the writ was served at about	5.15pm on Friday 24 January, and endorsed 5 days later on Wednesday
29 January.	In the light of these facts	it	is	convenient
first	to	deal	with	the	alternative	contention Order 10 Rule 8(1) was in fact complied with.
 that


Since service of writ was effected after 5.00pm on a Friday Order 63 Rule 7 applies and service is deemed to have been effected on the following day, Saturday. 25 January. I consider that Order 63 Rule 1 applies to the computation of the 3 day period prescribed by Order 10 Rule 8(1). There appears to be no authority directly in point, but the meaning of the words seems clear enough. By way of analogy it may be noted that Order 63 Rule 1 applies to the provision for 2 clear days between notice of motion and hearing in Order 54 Rule 5; see Brown v Healy (1864) 1 W.W.8 A'B(E) 47. The fact that the provision specifying the time for doing the act is mandatory, does not prevent Order 63 Rule 1 from applying; see Tanglecroft Ltd v The Hemdale Group Ltd (1975) 3 All E.R. 599 which also makes it clear that Order 63 Rule 1 applies to a Rule prescribing a time
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within	which,	if a party wishes to do a particular act, he must do it.

The offices of the court were not open on the Saturday, Sunday or Monday. It follows therefore that the requirements of Order 10 Rule 8(1) would have been met, in the circumstances of this case, had the endorsement been made no later than Thursday 30 January. It was in fact made on Wednesday 29 January. In the result the requirements of Order 10 Rule 8(1) were met, and the plaintiff would in the normal course be entitled to the declaration sought.

If I am wrong in considering that Order 63 Rule 1 applies to the computation of the 3 day period I indicate that pursuant to Order 63 Rule 5(1) I consider that·time shoul,d be enlarged by the period necessary to enable the endorsement to have been properly made on Wednesday
29 January.	In other words, the plaintiff would obtain	the relief sought.

There is, however, a further problem which became apparent only during the course of argument. The defendant's registered office is in Alice Springs. That is, it is more than 900  kilometres  from  Darwin.  Order 3 Rule 6(a) requires, in these circumstances, that the writ state that the time within which the defendant must enter an appearance is 21 days from service. In fact the time so
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limited in the writ is expressed to be 8 days. The writ therefore does not appear to comply with the requirements of Order 3 Rule 6(a).

Mr Stone contends that in the circumstances of the case the words "Alice Springs" should be read for the word "Darwin" wherever that word appears in Order 3 Rule 6(a). It is clear that if this could be done the period of 8 days limited in the writ for appearance would be correct.

Mr Stone argues as follows. Practice Direction No.8 of 1983 is a recognition by the Court that there is a Supreme Court registry at Alice Springs. The Rules of Court have not however been amended to recognise this fact. The legal profession in Alice Springs has followed the requirements of Practice Direction No.8 of 1983 in that writs issued out of the Alice Springs registry provide that an appearance may be entered at the office of the Supreme Court registry at Alice Springs. In Order 1 Rule 5 "the office of the Master" is defined to mean "the offices of the Court". There are offices of the Court at Alice Springs. Order 13 Rule 1 is therefore complied with if a defendant enters his appearance in the Alice Springs registry of the Court.

I accept these points and that as a matter of cornrnonsense, in these circumstances, a defendant whose address for service is Alice Springs should, for the reasons
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which lie behind the making of Order 3 Rule 6(a), be required to file an appearance in the Alice Springs registry within 8 days of service of the writ, But that is not what Order 3 Rule 6(a) in fact provides. It requires that in those circumstances a defendant is to be to.ld that he has 21 days to file his appearance. It would appear that Order 3 Rule 6(a) requires amendment to provide for the fact that an Alice Springs registry now exists.

Mr Stone also relied on the inherent jurisdiction of the court, to read Order 3 Rule 6(a) as he says it should be read. He referred me to an article on "The Inherent Jurisdiction  of  the  Court"  by  K. Mason Q.C.,  in (1983)
57 A.L.J. 449. There it is contended that there is inherent jurisdiction to deal with a particular problem in ways other than that required by a Rule of  Court,   That  I  think is
undoubtedly	correct,	and	indeed is recognised by Order 67
Rule 1.	But		the	argument	does	not	go	to	the	proper· construction	of	Order 3 Rule 6(a), the meaning of which is very clear.

In fact, in this case, the copy of the writ on the court file requires the defendant to enter its appearance at the office of the Master in Darwin. In the original writ in the plaintiff's possession an alteration requires that the appearance be entered in Alice Springs. The alteration has not, however, been authenticated by being stamped with a



court seal. There are other non-material alterations to the original writ as compared with the copy on the court file, which likewise are not authenticated by a court seal. At the least the plaintiff does not appear to have complied with Order 6 Rule 4 in relation to the copy writ.

The time for appearance stated in a writ appears to have no relevance, except to put a defendant on notice that he is thereafter at risk of judgment being entered against him; see also Order 13 Rule 12 and Carroll v Laurie (1959)
V.R. 225 at p.276. Here the writ wrongly stated that the time for appearance was 8 days. The entry of any default judgment before the proper time for appearance had expired - that is, 21 days from 25 January - would have been irregular under Order 67 Rule 1  and  would  be  set  a ide; see Daly v Silley (1960) V.R. 353. Accordingly, the plaintiff's request to enter judgment on 7 February was· correctly rejected by the Deputy Master, though not for the reason he stated.

What then is the consequence of the non-compliance with Order 3 Rule 6(a)? It has been held that where the copy writ served omits the time for appearance altogether it is a nullity and the service should be set aside; see McArthur v Herald and weekly Times Ltd (1957) Q.W.N. 16. I think however that the better view is that an error as to the number of days limited for appearance does not render a writ



- ..,.._
- .-;::--- -
9.



void,	but	makes	it liable to be dealt with under Order 67 Rule l as a curable irregularity•

. The plaintiff now seeks leave to have the period of 8 days specified in the writ amended to 21 days. I consider, in the circumstances, that the·writ should not be set aside and leave to amend should be granted as sought, on terms that the amended writ be re-served; see Jamaica Railway Co v Colonial Bank (1905) 1 Ch. 677.

In the result, therefore, since the writ must be re-served, it is not necessary to grant the relief originally sought. The plaintiff has leave to amend the writ by the deletion of the words "eight (8)" therefrom and the substitution of the words "twenty-one (21)",. · upon condition that the amended writ is re_:s·erved upon the defendant. It is necessary that all alterations to the writ be authenticated by the seal of the Court.
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