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This is an appeal by the Crown from an order of the learned Stipendiary Magistrate made on 14 April 1986.	The respondent was charged that:

On the 22nd February 1986 at Alice Springs she drove a motor vehicle on a public street with a concentration of alcohol in her blood equal to 80 milligrams or more of alcohol per 100 millilitres of blood, contrary to S. 8(2)(a) of the Traffic Act.
' '




In the particulars of the charge it was alleged that the concentration of alcohol in her blood at the time was equal to 150 milligrams of alcohol per 100 millilitres of blood.

Before the learned Stipendiary Magistrate the respondent pleaded guilty.	I take that to be an admission not only of the charge but also of the particulars.	R v Henry (1917)
V.L.R. 525: Di Carnillo v Wilcox (1964) W.A.R. 44: Slater
v Marshall (1965) W.A.R. 222.	On behalf of the respondent certain prior convictions were admitted, apparently arising out of the one incident, and among them, and the only one which is relevant here, was a conviction at the Alice Springs Court of Summary Jurisdiction on 29 March 1984 for refusal to submit to a breath analysis, and for this offence she was convicted and fined $200-00 in default 8 days imprisonment and was disqualified from driving a motor vehicle for 6 months.

In mitigation of the present offence it was put on her behalf that she was a mother of four children; and although three of those children were grown up the youngest was fifteen and she still supported that child.	It was put that she had recently been on a pension and was in considerable financial difficulty facing apparently a number of claims for debt.	At least I can legitimately draw that conclusion from the vernacular of her counsel that she was being "chased by the bailiff".	It was put that she had recently obtained employment driving a "smoke van'' between the hours


of 7am and 12 noon and it was put that the remuneration she received was vital to her financial survival and she necessarily therefore required permission to drive in those periods.

She had apparently obtained that job after she had been apprehended for this offence.

The learned Stipendiary Magistrate remarked that the Court would sometimes consider a bond when people were in dire financial straits although he said that it was not a course taken very often.	He then released her on a bond over a period of 12 months on condition that she was not to drive any motor vehicle at all for that time except the "smoke van" between 7am and 12 noon.	He warned her that any driving outside that time or driving of any other motor vehicle other than that provided for her employment would be treated as driving as disqualified, and he warned her that it was very likely that she would be sent to prison if she broke the conditions of the bond.

His Worship then pronounced the following order and it is, I think, necessary to set it out in full as His Worship pronounced it:-

"I make the following order:
I find the charged proved.	Without proceeding to conviction I direct that the defendant be released in her own recognizance in the sum of $500-00 that she be of good behaviour for a	period of 12




months.	A further condition is that she's not to drive a motor vehicle for 12 months except the Teppa Hill Fuel Store Smoke Van between the hours of 7am and 12 midday Monday to Saturday.	A further condition is that she's not to consume alcohol whilst working between the hours of 7am and 12 midday for the Teppa Hill Fuel Stop."


Obviously His Worship was applying S. 4 of the Criminal Law (Conditional Release of Offenders) Act which provides:-

"4.	CONDITIONAL RELEASE OF OFFENDERS WITHOUT PROCEE ING TO CONVICTION

	Where -

	a person is charged before a court of summary jurisdiction with an offence against a law of the Territory; and


	the court is satisfied that the charge is proved but is of opinion, having regard to -


(i)

(ii)

{iii)
 the character, antecedents, age, health or mental condition of the person;
the extent, if any, to which the offence is of a trivial nature; or

the extent, if any, to which the offence was committed under extenuating circumstances,

that it is inexpedient to inflict any punishment, or to inflict any punisl1ment other than a norQal punishment, or that it is expedient to release the person on probation.

the court may dismiss the charge or, without proceeding to conviction, by order, direct that the person be discharged upon his giving security, with or without sureties, by recognizance or otherwise, to the satisfaction of the court, that -

	he will be of good behaviour for such period, not exceeding 3 years, as the court specifies in the order; and


	he will, during the period so specified, comply with such conditions (if	ny) as the



court thinks fit to specify in the order, which conditions may include -

	the condition that the offender will, during the period so specified, be subject to supervision on probation under a person, for the time being, appointed in accordance with the order; and


	the condition that the offender will obey all reasonable directions of a person so appointed."



By the Notice of Appeal the Crown submits that the learned Stipendiary Magistrate erred in law in failing to give effect to S. 55(5A), (ba) or (d), S(E) and S(F) of the Traffic Act.

I deal with a preliminary point which was in fact not raised

by the respondent but by the Crown to appeal in these circumstances.
 to the Crown's right The learned Stipendiary
Magistrate did not record a conviction and S. 163(1) of the Justices Act provides:-

"163. RIGHT OF APPEAL TO SUPREME COURT
	A party to proceedings before the Court may appeal to the Supreme Court from a conviction, order, or adjudication of the Court (including a conviction of a minor indictable offence but not including an order dismissing a complaint of an offence), on a ground which involves -
	sentence; or
	an error or mistake, on the part of the Justices whose decision is appealed against, on a matter or question of fact alone, or a matter or question of law alone, or a matter or question of both fact and law,



as hereinafter provided, in every case, unless some Special Act expressly declares that such a conviction, order, or adjudication shall be final or otherwise expressly prohibits an appeal against it."


The appeal cannot be against a conviction since none was recorded, but equally the learned Stipendiary NBgistrate did not dismiss the complaint.	It seems clear to me, however, that the Crown can appeal from the "order" of the Court below and that conclusion is fortified by the expression in
S. 4 of the
Criminal Law (Conditional Release of Offenders) Act which provides that the Court may -

"v,ithout proceeding to co11viction by order, direct, etc."


I turn therefore to the provisions of the Traffic Act so far as they are relevant to this appeal.

The offence for which the respondent is charged arises out of S. 8(2) of the Traffic Act which provides, so far as is relevant, that a person shall not on a public street or in a public place drive a motor vehicle if he has a concentration of alcohol in his blood equal to 80 milligrams or more of alcohol per 100 millilitres oi blood.	The penalty provided bys. 8(3) varies as to (a) whether the defendant had "a concentration of alcohol in his blood equal to not less than
80 milligr&ros but less than 150 milligrams of alcohol per


100 millilitres of blood";	or, (b) a concentration of alcohol in his blood equal to 150 milligr&ms or more of alcohol per 100 millilitres of blood."	The maximum penalty in the former instance is a fine of $500-00 or imprisonment for 6 months or both; and the maximum penalty in the latter instance is a fine of $1,000-00 or imprisonment for 12 months or both.	There is also provision for suspension of the respondent's licence and this is provided by S. 55 (SA). That sub-section reads, inter alia, -

"Where a person is convicted of an offence against
s. 8(2), that person's licence shall, by force of the conviction -


(ba) if it is a second or subsequent offence against that sub-section and the court was, in relation to the previous offence, satisfied as provided by paragraph (a) and is, in relation to the second or subsequent offence, satisfied that at the time of the offence he had a concentration of alcohol in his blood equal to not less than 150 milligrams of alcohol per 100 millilitres of blood - be suspended for a period of 12 months or such longer period as the court thinks fit; II


This must be read in conjunction with sub-sections (SE) and
(SF) : -



"(SE)	A reference in a provision of this section to a first offence against a specified provision of this Act shall be read as a reference to an	offence committed by a person who has not previously been convicted of that offence, of an oftence against section 7, section 8 or BA or of an offence of culpable driving.


(SF)	A reference in a provision of this section to a second or subsequent offence against a specified provision of this Act shall be read as a reference to an offence corr itted against that specified provision by a person who has previously been convicted of that offence, of an offence against a provision referred to in sub-section (SE) or of an offence of culpable driving."


The effect of these two sub-sections is that the prior conviction of the respondent under S. 8A(l) i.e. refusal to submit to breath analysis, is a prior conviction for the purposes of S. 55(5h} (ba) and the present offence is therefore a "second or subsequent offence".	Furthermore the respondent comes within the provisions of sub-section (ba) since she had on this occasion a concentration of alcohol in her blood equal to "not less than 150 milligrams per 100 millilitres of blood".

The use of the word "shall" in the opening paragraph of
S. 55(5A) indicates that if the respondent is convicted it then becomes mandatory to impose the suspension for a period of 12 months, and within the court's discretion to impose a longer period.

The respondent, however, was not convicted.	There is high authority for the proposition that the provisions of S.
55(5A) do not preclude the operation of S. 4 of the Criminal Law (Conditional Release of Offenders) Act.	That authority is Cobiac v Liddy (1968) 119 C.L.R. 257.	That was a case dealing with very similar provisions in the South Australian


Road Traffic Act and the Offenders Probation Act corresponding to the Northern Territory Traffic act and Criminal Law (Conditional Release of Offenders) Act.	Indeed the South Australian Act was somewhat more strongly \mrded than the Territory Act insofar as S. 47(4) of the South Australian Road Traffic Act cormnenced with the words:

"Notwithstanding any other Act	"

Nevertheless the majority of the High Court had no difficulty in ruling that the Offenders Probation act was not precluded in a proper case provided that no conviction had been recorded.	Their Honours Barwick CJ, Kitto and Owen JJ. said at page 264 to 265:-

"As	we have already said, we have no doubt that the provisions of s. 47(4) of the Road Traffic Act only come into operation where there has been a conviction of the offence charged.	The sub-section deals only with penalties and there can be no imposition of a penalty unless and until there has been a conviction.	We are of opinion therefore that Bray C.J. and Bright J. rightly considered that s. 4(1) I of the Offenders Probation Act can, in an appropriate case, be applied where a person is charged with contravening s. 47(1) of the Road Traffic Act.	The case would be otherwise with respect to s. 4(1) II of the Offenders Probation Act with presupposes a conviction before the occasion arises for its application.			The use of that provision would be precluded by		the opening words of s. 47(4) of the Act."


At page 274-75 his Honour Windeyer J. said:-


"Having given the best consideration I can to this case, aided by the learned judgments in the Supreme court and the arguments we heard, my conclusion is


that the Parliament of South Australia had not prohibited magistrates from applying the provisions of the Offenders Probation Act to charges of driving under the influence of drink.	On this aspect of the case I agree with the conclusions of Bray C.J. and Bright J.; and I am relieved of having to go again over all the ground covered in their judgments.

One matter which weighed with those members of the Supreme Court who took the opposite view was the provisions. 47(4) of the Road Traffic Act which reads as follows:

'Notwithstanding any other Act the minimum amount of any fine and the minimum period of imprisonment or disqualification prescribed by this c ction shall not be reduced or mitigated in any way except as follows:-

In the case of a first offence, the court, if it is satisfied by evidence given on oath that the offence is trifling, may order disqualification for a period less than three months but no less than fourteen days.'

On this, I agree that, as Bray C.J. expressed it, 'the penalty provisions of sub-s. (1) [of s. 4 of the Offenders Probation Act] and hence the prohibition of their mitigation in sub-s. (4) do not begin to operate until there has been a conviction'."


There is, therefore, no doubt that the learned Stipendiary Magistrate had the power to do what he did.	The submission of the Crown however is that it was not a proper exercise of his discretion to do what he did in the circumstances of this case; or ii, it is now n	discretion to be applied, on a rehearins, it would be wrong for me to follow the same course.	The latter approach, which I consider more correct, springs from Messel v Davern (1981) 9 N.T.R. 21 and the nature of an appeal under the Justices Act, which according to that case (p. 27) is:




"not an appeal in the strict sense and is not a hearing de nova, it is a rehearing ie., a new trial of the issue raised by the Notice of Appeal using the evidence in the Court below with a discretion to receive further evidence.


That was a decision of the Full Court of the Federal Court. Later, (also at p. 27), their Honours Forster C.J., Muirhead and Gallop JJ. said:-

"The jurisdiction of this court is to provide for such a judgment to be given on the hearing of the appeal as v ght to be given if the case came at that time before the court at first instance.	The function of this court is to determine the appeal on the material before it.	Because the material is not necessarily confined to the material before the lower court, this court's function goes far beyond deciding whether the judgment complained of was right when given on the material which the lower court had before it."


Accepting that analysis it would appear that the argument addressed on appeal should be what proper sentence I should impose in the exercise of my own discretion and on the evidence in the court below.

The Crown draws attention first to the circumstances in which the Court may apply S. 4 of the Criminal Law (Conditional Release of Offenders) Ac .	By S. 4(b) the court must be satisfied that the charge is proved but then, in order to form the necessary basis to act under the section, may have regard to the matters in sub-sections (i),
(ii) c1.nd  (iii) which I have already set out.	I think it is

fair to say that sub-sections (ii) and (iii) would not apply in this case, ie., the offence could not be regardEd as of a trivial nature in these particular circumstances nor could it be said that the offence was committed under extenuating circumstances.	The respondent did not at the time of the offence have the employment which she raised in mitigation at the hearing and nothing is shown to suggest that there were any extenuating circumstances for her conduct on the occasion when the offence was committed.

It becomes necessary therefore to examine the terms of
sub-section (1).	What the Court may have regard to pursuant to that sub-section is,

"the character, antecedents, age or mental condition of the respondent."


Of those matters the only expression in this case which could be relevant is "antecedents".	Mr Kernot tor the respondent has referred me to the remarks of King CJ in Jones v Morley (1981) 29 S.A.S.R. 57 at 63, which take a very broad view of that expression and which, having read, I respectfully adopt.

In that case the defendant pleaded guilty to driving while so much under the influence of intoxicating liquor as to be incapable of exercising effective control of his vehicle.
He admitted two relevant prior convictions one for driving

with the prescribed concentration of alcohol in his blood and one for driving under the influence of intoxicating liquor.	With these prior convictions a further conviction would result, under the South Australian legislation at that time, in a mandatory sentence of imprisonment.	The defendant was an invalid pensioner of limited intellectual capacity and a number of disabilities. · He lived with his father who was nearly blind and in very poor health and who was apparently totally dependent on him.

The Magistrate acted under s. 4(1) of the South Australian Offenders Probation Act, which is in similar terms to s. 4 of the Territory Criminal Law (Conditional Release of Offenders) Act, and without proceeding to conviction released the defendant on a bond of $200-00 for a period of
2 years on conditions that during that period he abstain from liquor, not enter licensed premises, not hold or obtain a driver's licence and not drive a motor vehicle.	The Crown appealed, and since an appeal of this nature is in South Australia an appeal stricto sensu, it was necessary for the judge at first instance and subsequently the South Australian Full Court to examine whether the Magistrate had erred in the exercise of his discretion.	The Crown submitted that the Magistrate had had regard to extraneous conditions namely the circumstances peculiar to the defendant's family.	That argument found favour with Matheson J. the judge on appeal at first instance who took the view that the Magistrate had misinterpreted the word

"antecedents" in taking those factors into account.	He allowed the appeal and remitted the matter to the Magistrate.

'l'he defendant then appealed to the Full Court which restored the decision of the Magistrate.	In the course of his judgmerit (in which the other members of the court concurred) King C.J. said at p. 63:-

"A question arises in the present case as to whether the predicament of a relative or other person, who is in some way dependent upon the offender, which would result from the imprisonment cf the offender is a relevant consideration as part of the offender's antecedents.	This word 'antecedents' is 'as wide as can be conceived'; R v Vallett [1951]1 All E.R. 231, per Lord Goddard C.J. at p. 232.	It is certainly wide enough to include all aspects, favourable and unfavourable, of an offender's background, past life, personal, family, social, employment and vocational circumstances, and of his current way of life and its inter-action with the lives and welfare of others."


I therefore accept that the Court may take into account pursuant to S. 4(1)(b((i)	of the Criminal Law (Conditional Release of Offenders) Act, the matters raised by the respondent, namely her desperate financial condition, her dependency on her employment and her need to care for a child of 15.	That, however does not mean that the section must operate.		The matters raised by the defendant wer certainly not as severe as the matters raised by the defendant in Jones v Morley and it is also proper to take into account, in my opinion, that in Jones v Morley the

mandatory sentence, had the provisions of the Road Traffic Act (S.A.) been imposed, would have been imprisonment, whereas in this case what is mandatory upon
conviction is not imprisonment but suspension of licence for
12 months.



In Jones v Morley, King CJ (at p. 64) had this to say on the principles whicl1 a Court should apply in determining whether to apply the more lenient provisions of the Offender Probation Act rather than the more drastic penalties following the recording of a conviction under the Traffic Act.


"In deciding whether to exercise the discretion, the matters listed in the section must be viewed against the background of the totality of circumstances relating to the offence and the offender.	One such circumstance is the evident policy of s. 47 of the Road Traffic Act that second and subsequent offences be punished by imprisonment.	The discretion to refrain from conviction arising from s. 4(1) of the Offenders Probation Act is not excluded, but its exercise in driving under the influence cases should be reserved for exceptional cases: Liddy v Cobiac [1969] S.A.S.R. 6 at p. 10.	Indeed that observation applies to any case in which conviction is followed by a mandatory sentence of imprisonment; Giersch v Pennicott (1977) 15
S.A.S.R. 300, at pp. 305-19 (1981) 26 S.A.S.R. 364,
306.	Failure by a magistrate to take into account the legislative policy indicated bys. 47 would, in my opinion, be an error of principle rendering the exercise of the discretion reviewable on appeal."


Now it seems clear that the legislative policy which can be inferred from the provisions of S. 55(5A) of the Traffic Act

is to ensure in the generality of cases that persons who drive motor vehicles under the influence of intoxicating liquor or after having taken unto themselves a greater proportion of alcohol than the legislation permits when a persor1 is driving must expect that their licence will be suspended for a minimum of 6 months on a first offence and for 12 months on a second offence.

Subject to an exception that the respondent could only dri,re in the course of her employment and then under strict conditions against consuming alcohol, the learned Stipendiary Magistrate did give effect to that policy by making it a condition that she otherwise could not drive a motor vehicle for 12 months.

So it would appear that the Magistrate, while exercising a merciful discretion in the circumstances, achieved basically the result contemplated by the Act.	The real difference - and it is an important one - is that the Magistrate did not proceed to a conviction.	To do so, however, would have left him unable to allow the respondent to pursue her livelihood, for it would be futile to act under s. 5 of the Criminal Law (Conditional Release of Offenders) Ac .	hat section provides that where a person is convicted of an offence the court may either release him without passing sentence but on conditions, or sentence him to a term of imprisonment but release him on conditions either forthwith or after he has served part of the sentence.	None of this would affect the

mandatory provisions of s. 55(5A) of the Traffic Act which would operate once the conviction occurred and regardless of what other conditions were imposed under s. 5 of the Criminal Law (Conditional Release of Offenders) Act.

Because of the nature of the appeal as I see it I am not bound first to examine whether the Magistrate has erred in his discretion in imposing the sentence he did and only to interfere with the sentence if there is, within the accepted principles (e.g House v The King (1936) 55 C.L.R. 499), an error of that discretion.	This being a rehearing in the sense mentioned in Davern v Messel supra I am expected to exercise my own discretion.

However the sentence of the court below can, in my view be a factor to be taken into account on appeal against sentence and can affect the exercise of the Judge's own discretion on that appeal if the penalty or order which the appeal court has in mind is very similar to that of the court below.	In such a case it seems to me th&t the appeal court should refrain from interfering with the original determination for the following reasons:-

	In small degrees of variution one should remember that in cases where evidence was call d it was the Magistrate who saw and heard the witnesses arid he would be in a better position than the appellate tribunal to assess the overall significance of that evidence.
	Similarly where the variation is small the prospect that the appeal court is likely to be more correct than the Magistrate becomes at least dubious and



does not justify the uncertainty which would be caused by frequently disturbing the orders oi the court below.

	It would not be desirable for an appeal court to be seen as constantly making minor changes in sentences or orders.	To do so would exhibit a quite unnecessary degree of capriciousness.



I am well aware that, to take such matters into account, may often produce the same result as treating an appeal against sentence as an appeal stricto sensu.	Nevertheless the result is still reac ed by a somewhat different route and guided by Davern v Messel (supra).

For these reasons, and although I would have been somewhat more inclined and with some hesitation to consider a conviction in this case, the learned Stipendiary Magistrate has achieved the ultimate aim of in effect suspending the respondent's licence for 1 year and has stated, correctly if I may say so, that the course he took was not one which would occur very often.

I am also informed by both counsel that the respondent is not now working in the employment for which the Magistrate gave her certain limited exemptions to drive.	While one is tempted to use that fact to impose a conviction and consequent suspension of licence I do not think it would be proper to do that here.	The circumstances from which the Crown is appealing are those that prevailed in the court below.	I do not uLderstand the Crown's submission to be


based on anything that has happened since.	Indeed to do so would be to invite the appeal court to increase the punishment of the respondent because of an event £or which it does not appear she was to blame and which so far as any material before me is concerned seems to have arisen from circumstances outside her control.	What the Crown submits is that despite the Magistrate's view (and mine - because no attack is made on the material put forward by the respondent in the court below) that at the time of the hearing she was in dire financial straits and required her employment as some alleviation of that, the circumstances necessarily involve, as a proper exercise of discretion, the imposition of a conviction and consequent suspension of licence.	Yet the circumstances were special and the result achieved is that she was effectively prohibited from driving (subject to certain restrictive conditions) for one year and now cannot drive at all for that period.	Furthermore the Magistrate gave her very specific warnings as to what would happen to her should she be in breach of the conditions imposed.		In these circumstances it would not in my view be correct to disturb the Magistrate's order which, as I have indicated, is either similar to that which I would have pronounced or sufficiently close to it not to warrant interference.

The appeal is therefore dismissed.	To alleviate any confusion I declare that the time within ulnch the respondent must adhere to the condition of not driving a motor vehicle for one year corrunenced on 14 l""'pril 1986.

