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The appellant appeals against two sentences of imprisonment imposed upon him in the Court of Summary Jurisdiction at Alice Springs, upon the sole ground that the sentences were manifestly excessive.	No specific error on the part of the learned stipendiary magistrate was alleged in the Notice of Appeal.	However, in opening his case,


counsel for the appellant pointed to specific errors. Counsel for the respondent did not object.

I have previously had occasion to observe that it is not appropriate to simply state that the ground of appeal is that the sentence was manifestly excessive, where particular error is assigned, although, of course such error may be alleged along with the manifestly excessive ground.
Failure on the part of an appellant to disclose grounds going to specific error may lead to the hearing of an appeal being adjourned, with unfortunate consequences, particularly if the appellant happens to be in custody (see generally House v The King (1936) 55 CLR 499 at p. 505, and Cranssen
v The King in the same volume of reports at p. 519-520).



The relevant chronology relating to the appellant

is:


	October 1986 - convicted on 3 counts of unlawful use of a motor vehicle.	No conviction was recorded and he was placed on 12 months probation

(s. 53(1)(f) Juvenile Justice Act).


	January 1987 - committed an offence of indecent assault (s. 188(2)(k) Criminal Code).	Being dealt with summarily, the appellant was liable to imprisonment for a maximum period of 2 years.
	16 October 1987 convicted of the offence in (b) - without passing sentence he was released upon a bond to be of good behaviour for 18 months (s. 5 Criminal Law (Conditional Release of Offenders) Act).


	15 September 1988 - eleven months after entering into the bond he committed the offence of unlawful use of a motor vehicle (s. 218 Criminal Code). None of the circumstances of aggravation outlined ins. 218(2) were alleged.	He was thus liable to imprisonment for a maximum period of 2 years.


	13 February 1989 sentenced:



	One month's imprisonment for the unlawful use of the motor vehicle.


	One month's imprisonment for breach of the bond entered into in October 1987.


The sentences were ordered to be served cumulatively.

When the appellant came before the learned magistrate on 13 February 1989 he was represented by the same counsel who appeared before me.	He pleaded guilty, and
the prosecutor detailed the facts of the unlawful use offence.	He said that on 15 September 1988, the appellant was apprehended after riding a motor scooter in the area of the Little Sisters Camp.	According to his counsel the appellant had come across the scooter at a nearby caravan park, the keys were in it and he went "joy riding", he did not intend to go far away, but was simply riding it around in circles.


So far as the transcript discloses the prosecutor did not allege that the appellant had any prior offences, but in the course of his address, counsel for the appellant told the magistrate that his client, as a juvenile, had appeared before the Juvenile Court "in regards to a number of unlawful use of motor vehicles, in fact appeared	on
13 October 1986 when he came before the court and was released on probation, at that time he instructed me he was
16 years of age".	He went on to give details in relation to those prior offences.

In his remarks on sentence the magistrate adverted to those prior offences and said "and when you have prior convictions, it makes it very difficult for a court to continue to show any great deal of leniency		"	Now that approach may accord with general principle.	However, s. 90 of the Juvenile Justice Act provides that where a juvenile has been found by a court to have committed an offence, but
no conviction was recorded (as was the case here), no evidence or mention of that offence may be made to, or the offence be taken into account by, a court other than a Juvenile Court.

Two breaches of this provision occurred.	Counsel for the appellant mentioned the prior offences and the magistrate took them into account.	The prosecutor did not disclose the prior offences, but nor did he seek to rectify the situation by directing the Court's attention to s. 90. Notwithstanding that it was the appellant's counsel who mentioned them, I consider that the magistrate should not have taken them into account as he plainly did.	This ground of appeal succeeds and I must now consider what should be done, disregarding those prior offences.

The appellant was born on 18 October 1969 and was thus nearly 19 when he committed the unlawful use offence.
I have set out the circumstances of the offence.	So far as the transcript shows, he is an aboriginal, unemployed and in receipt of unemployment benefits of $200 per fortnight.	It was suggested to the magistrate that an appropriate penalty be by way of an order for community service.	There is no material before me which would enable me to consider that option.






Section 390(2) of the Code provides that a person liable to imprisonment may be ordered to pay a fine in addition to, or instead of, such imprisonment, provided that the fine shall not exceed $5,000 in the case of summary conviction.


The power of this Court on the hearing of an appeal is to affirm, quash or vary the conviction, order or adjudication appealed from, or substitute or make any conviction, order, or adjudication which ought to have been made in the first instance (Justices Acts. 177(2)(c)).
That grant of power I consider enables this Court to exercise the powers of the Court of Summary Jurisdiction under s. 4 of the Criminal Law (Conditional Release of Offenders) Act, as well as the powers of either Court provided for ins. 5 of that Act.

I am dealing with a 19 year old unemployed aboriginal male person, who for these purposes comes before the Court without a prior record, who unlawfully used a small motor scooter for a "joy ride", (the keys of which were left in the ignition) and who immediately confessed to his guilt and pleaded guilty.	So far as I know he remains unemployed and his only income is by way of unemployment benefits.	He committed his offence whilst under a good behaviour bond of which 11 of the 18 month period had expired.






Before determining the appropriate disposition of the appellant in respect of this offence, I should consider the other matter, that is, the breach of the good behaviour bond, since it seems to me that I should pay regard to the totality principle of sentencing.

The circumstances giving rise to his entering into the bond have been set out above, as have the circumstances of the offence giving rise to the breach of it.	The respective offences are unrelated in any way, the unlawful use of the motor vehicle was, on any view, at the lowest end of the scale of offences of that nature, he had kept out of trouble for 11 months of the duration of the bond.

The appellant is a youth and I take into account the attitude taken by the Courts in dealing with such an offender.	His rehabilitation should be a prominent consideration in fixing the sentence (R v Weaver (1973)
6 SASR 265 at p. 267, all instances of non-custodial punishment must be explored (Duncan v R (1983) 47 ALR 746 at
p. 749).	The period of the good behaviour bond has now expired and it is over 2 years since he committed the indecent assault offence.

The Court of Summary Jurisdiction acted pursuant to
s. 5 of the Criminal Law (Conditional Release of Offenders) Act, when dealing with the appellant in relation to the
indecent assault charge.	The power of the Court in these circumstances is to be found ins. 6 of that Act and
s. 177(2)(c) of the Justices Act.	In particulars. 6(3)(d) provides that where there has been a breach of a good behaviour bond, in a case where the person was released without sentence having been passed upon him, the Court may impose any penalty which the court would, if the person had then and there been convicted of the offence with which he was originally charged and, is empowered to impose or make any order (including an order under s. 5(1)) which the Court would, if he had been then and there convicted of the offence of which he was originally charged, be empowered to make.

I do not consider that that provision obliges a court to exercise any of the powers therein contained.	It may decline to do so.	The learned magistrate imposed a prison sentence of one month to be served cumulatively with the sentence of one month's imprisonment on the unlawful use charge.	The only alleged breach of bond particularised in the information relating thereto was that the appellant had been convicted for the unlawful use charge.	I consider that the imposition of a penalty of one month's imprisonment either cumulative on the penalty imposed for the other offence, or standing alone, was manifestly excessive.
In all the circumstances of this case I do not think that justice would be done if this Court were now to impose any sentence or make any order in respect of the indecent assault charge by reason of the breach of bond.
The appeal is allowed and the information relating to the breach of bond is dismissed.

I return to the appeal against sentence in relation to the unlawful use offence.	The appeal is allowed and the sentence of one month's imprisonment quashed.	When sentencing the appellant the learned magistrate mentioned "the very common offence of taking motor vehicles in the Alice Springs area".	His knowledge of local conditions, of course, entitled him to pay regard to such a matter and I should note his concern.	Whilst the circumstances of the offence might well be regarded as being at the lowest end of the scale, I consider that the appellant should be subject to a penalty, and one by which he will hopefully appreciate that the offence is regarded seriously, not only by the legislature, but by the Court.

For that offence he is convicted and sentenced to imprisonment for a period of one month, but taking into account the appellant's age and general circumstances, I direct that he be released upon his giving security by his own recognizance in the sum of $100 that he will be of good behaviour for a period of 12 months from this day.

