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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 323 of 1986
(8610239)
BETWEEN:

BORONIA PARK PROPERTIES PTY LTD
		Plaintiff

AND:

ARRAMUNDA AIRWAYS PTY LTD (formerly NORTHERN TERRITORY AIR CHARTER PTY LTD
			First Defendant

AND:

FRANK DAVID JOHNSTON
			Second Defendant


CORAM:  THOMAS J

	REASONS FOR JUDGMENT

	(Delivered 13 February 1995)


	The hearing of this action concluded on 3 June 1994.  However, for various reasons final written submissions from counsel were not concluded and filed until 1 December 1994.

	The plaintiff in this action claims damages against the second defendant in respect of a second-hand Piper PA32 Lance aircraft, registered number VH-RFW in respect of which the plaintiff held a Bill of Sale.  The essence of the plaintiff's claim is that the plaintiff relied on certain representations made to the plaintiff by the second defendant.  The plaintiff claims these representations were false.  The plaintiff, in reliance on the representations namely, that the aircraft was in a hangar in good condition in Darwin decided to leave the aircraft in Darwin and did not exercise its rights under the Bill of Sale and retrieve the aircraft.  The plaintiff claims that in fact the aircraft was outside a hangar.  The condition of the aircraft deteriorated as a result of exposure to the weather conditions, requiring repairs and reconditioning.  In addition the plaintiff claims interest on certain loan facilities the plaintiff asserts it was required to take out because payments were not made under the Bill of Sale and in reliance on the representations made by the second defendant, the plaintiff did not retrieve the aircraft from Darwin until June 1984.

	n November 1982 the plaintiff agreed to sell and the first defendant agreed to purchase the aircraft.  The purchase price of the aircraft was $103,600.  Payment was to be by way of initial deposit and then by weekly instalments upon terms to be agreed. The security for the payment was to be by way of a Bill of Sale over the aircraft, to be granted by the first defendant to the plaintiff.

	The first defendant executed a Bill of Sale dated 11 November 1982 in favour of the plaintiff.  The Bill of Sale provided that the debt owed to the plaintiff was to be $120,400 comprising the purchase price of the mortgaged property $98,700 and a further $21,700 being the amount of insurance premiums paid by the plaintiff on behalf of the first defendant at the request of the first defendant.

	The first defendant was required under the Bill of Sale to pay 43 equal weekly payments of $2,800 commencing on 17 November 1982.

	The property mortgaged by the first defendant to the plaintiff by way of security was the aircraft being second hand Piper PA32 Lance aircraft registered number VH-RFW including items specified in the Bill of Sale (Exhibit 1 pp 18-22).

	On 29 March 1983 the second defendant was appointed provisional liquidator of the first defendant pursuant to an order made by the Supreme Court of the Northern Territory of Australia in proceedings No. 164 of 1983.

	On 8 December 1983, the first defendant entered into a Scheme of Arrangement with its creditors (including the plaintiff) and contributories whereby the second defendant was appointed and assumed the position of scheme administrator.
	On or about 23 December 1983, the first defendant changed its name from Northern Territory Air Charter Proprietary Limited to Arramunda Airways Proprietary Limited.

	The first defendant made only fifteen equal payments under the terms of the Bill of Sale.  Each such payment was in the sum of $2,800.  The fifteenth such weekly payment should have been made in the month of March 1983, but such payment was not made by the first defendant until 19 May 1983.

	The total payment made by the first defendant under the terms of the said Bill of Sale up to and including the payment received on 19 May 1983, amount to $42,000 comprised as follows:

Aircraft  	  24,420.00
Insurance   	   7,570.00
Interest    	   5,810.00
Collection Fee   4,200.00
-----------
TOTAL	$ 42,000.00
-----------

	No further payments in addition to the said sum of $42,000.00 were made by the first defendant to the plaintiff under the terms of the said Bill of Sale or otherwise.

	At the commencement of the hearing of this action Mr Greenwell, counsel for the plaintiff, informed the court that the plaintiff would not be seeking to obtain judgment against the first defendant.

	The second defendant denies the plaintiff is entitled to any relief sought against him.

	It is not in dispute that prior to the commencement of the hearing of this action the second defendant was seriously injured in a motor vehicle accident.  The second defendant was not able to attend court and was not in a fit condition either physically or mentally to give his solicitors instructions at the trial or to give evidence.

	The plaintiff tendered a bundle of agreed documents (Exhibit P1) included in these documents is a statement of agreed facts. I accept these agreed facts which are as follows:

	On 2 October 1981 the plaintiff and the first defendant entered into an agreement for the lease of the aircraft VH-RFW for a period of 1 year.


	In about November 1982 the plaintiff and the first defendant entered into an agreement for the sale of the aircraft VH-RFW.


	On 11 November 1982, and pursuant to a sale agreement, the first defendant executed a Bill of Sale in favour of the plaintiff over aircraft VH-RFW.


	On 29 March 1983 in proceedings bearing number 164 of 1983 in the Supreme Court of the Northern Territory of Australia ("the first proceedings"), an order was made for the appointment of the second defendant as provisional liquidator of the first defendant.


	As at 29 March 1983 the plaintiff knew that the first defendant was in significant arrears of payment pursuant to a contract of sale and Bill of Sale between the plaintiff and the first defendant dated approximately 11 November 1982.


	Between 1 April 1983 and 11 May 1983 the aircraft VH-RFW was used by the first defendant for approximately 68.5 hours.


	From time to time between 25 May 1983 and 21 December 1983, Guy Wynter on behalf of the second defendant, advised Murray Charles Baldwin on behalf of the plaintiff, that certain attempts were being made on behalf of the first defendant to restore its liquidity.


	From time to time between 23 May and 21 December 1983, Baldwin had conversations with Graeme Lewis during which Lewis informed Baldwin that he acted for certain persons who were interested in purchasing aircraft VH-RFW.


	On 21 July 1983 in the first proceedings, an order was made that meetings of the members and creditors of the first defendant be summoned to consider and, if thought fit, to approve (with or without modification) a scheme of arrangement between the first defendant and its creditors and members in the form of annexure "A" to the affidavit of Graham Ronald Ball sworn 18 July 1983 and filed in the first proceedings.


10.	In about August 1983, Baldwin prepared a proof of debt on behalf of the plaintiff and sent a proxy to the said Graeme Lewis to vote on behalf of the plaintiff at the meeting of creditors referred to in paragraph 6 hereof.

11.	By order made 18 August 1983 in the first proceedings, it was ordered that the scheme of arrangement between the first defendant and its members and creditors referred to in the immediately preceding paragraph and approved by the requisite majority of members and creditors at meetings of members and creditors of the company held on Friday 12 August 1983 be approved.

12.	In about August 1983, the plaintiff lodged a proof of debt with the second defendant in which it valued its security in respect of the aircraft VH-RFW at approximately $50,000.00.

13.	On 8 December 1983 in the first proceedings, an order was made discharging the provisional liquidation of the first defendant by the second defendant.

14.	On about 21 December 1983, Baldwin requested that the second defendant send the log books of the aircraft VH-RFW to Sydney.

15.	The log books of aircraft VH-RFW were forwarded to Baldwin on about 17 January 1984.

16.	On about 24 February 1984, the plaintiff gave to the second defendant notice of repossession of the aircraft VH-RFW.

17.	The plaintiff, or its servant or agent, repossessed aircraft VH-RFW in about June 1984.

18.	When the aircraft VH-RFW was last flown on behalf of the first defendant in about May 1983, the aircraft was operational.

19.	On 19 May 1986 in proceedings number 221 of 1986 in the Supreme Court of the Northern Territory ("the second proceedings"), an order was made that Allan Charles Garraway be appointed to be provisional liquidator of the first defendant until further order.

20.	On 19 June 1986 in the second proceedings, an order was made for the winding up of the first defendant which order appointed Garraway as liquidator of the first defendant.

21.	On 23 November 1989 in the second proceedings, an order was made releasing Garraway as liquidator of the first defendant.

22.	Pursuant to the order referred to in the immediately preceding paragraph, upon the liquidator filing the order with the Commissioner for Corporate Affairs, the first defendant was to be dissolved.

23.	Between 19 June 1986 and 23 November 1989, the plaintiff did not lodge a proof of debt in the liquidation of the first defendant.

24.	As at about 29 March 1983, Kunwinjku Trading Association Incorporated was a shareholder of the first defendant.

25.	The petition in the second proceedings was brought by Kunwinjku Trading Association Incorporated.

	This concludes my finding of facts as agreed between the parties.

	On the evidence given in these proceedings I make further findings of fact as follows:

	In June 1984 Mr Schuh, as agent of the plaintiff company for the purposes of all powers given to Boronia Park Properties Pty Ltd under the Bill of Sale dated 11 November 1982, flew the aircraft VH-RFW from Darwin to Bundaberg.  Prior to this date the last person to fly the aircraft was Mr Neale Cross on 11 May 1983.  I accept the evidence given by Mr Neale Cross that between 6 March 1983 up until 11 May 1983 apart from one flight he was the only pilot who operated the aircraft VH-RFW.  The aircraft was basically in good condition and airworthy (transcript p 285).  At that time Mr Cross was a pilot employed by Northern Territory Air Charter Pty Ltd. At the relevant time Mr Baldwin was a director of Boronia Park Properties Pty Ltd.  Mr Baldwin is an accountant by profession and retired from the company in 1985.  At the relevant time a co-director and major shareholder in Boronia Park Properties Pty Ltd was Maureen Parker, now Mrs Maureen Charlesworth.  As the accountant for the company, Mr Baldwin renegotiated the terms of the lease of the aforementioned aircraft with Northern Territory Air Charter Pty Ltd and in November 1982 negotiated a sale agreement to Northern Territory Air Charter Pty Ltd (Exhibit P1 pp 15-16). The balance of the purchase price was secured by way of a Bill of Sale dated 11 November 1982 in favour of the plaintiff over aircraft VH-RFW (Exhibit P1 pp 18-22).  An amount of $42,000 was paid in regular payments under the Bill of Sale over a period of four months. The last two or three of the 13 to 15 weekly payments that had been made, were late.  Mr Baldwin made telephone calls regarding the tardiness of the payments.  In May/June 1983 he made such a telephone call and was told by Mr Guy Wynter, a director of N.T. Air Charter Pty Ltd, that the company had gone into liquidation. He was also informed that Mr Johnston had been appointed the provisional liquidator.  A notice of meeting of creditors and members (Exhibit P2) was forwarded to Mr Baldwin together with a request for proof of debt.  Annexed to the notice of meeting of creditors and members (Form 56 - Schedule D) the aircraft VH-RFW is shown as having a cost value of $90,967 and an estimated realisable value of $50,000.  Mr Baldwin was informed this value had been placed on the aircraft by a Mr Ian Bailey in Melbourne. On 4 August 1983, Mr Baldwin had a conversation with Mr Johnston. Mr Baldwin made a contemporaneous note of the conversation as follows (transcript p 53):

	"The plane was valued by Mr Ian Bailey in Melbourne an independent valuer.  Plane not flying as he has not the funds to undertake a major overhaul but it is in the hangar and is in good condition and that Mr Johnston had passed my name and telephone number to a Mr Graham Lewis of Peat Marwick, the accountant for a man named Timms."


	I accept this conversation took place and in particular that Mr Johnston said to Mr Baldwin the plane is in the hangar and is in good condition.

	Mr Baldwin was given the telephone number of Mr Lewis, accountant for Mr Timm, as Mr Timm was endeavouring to restructure the company N.T. Air Charter Pty Ltd.  Mr Baldwin discussed the cost of bringing the plane back to Sydney and weighed that against the feasibility of leaving it in Darwin.  There was a possibility if the company were restructured the plane would be sold.  Mr Baldwin considered this was preferable to the cost of returning the aircraft to Sydney.  I accept the evidence of Mr Baldwin that a factor in making this decision was the information he had from Mr Johnston that the plane was in good condition and hangared.  I accept Mr Baldwin conveyed this information to Mrs Charlesworth. It is Mr Baldwin's evidence that the value placed on the plane by the company was in excess of $80,000.  Mr Baldwin completed the Proof of Debt form (Exhibit P1 pp 23-24) and placed a value on the aircraft of $50,000.  He did this because he says this was the amount shown in the list of creditors.  It did not accord with the plaintiff company's belief that the value was in fact over $80,000.

	In August 1983, Mr Baldwin was informed by Mr Lewis, following a meeting of the creditors of N.T. Air Charter, that the meeting was in favour of the scheme of arrangement proposed by Mr Timm. On 28 September 1983, Mr Baldwin wrote to Mr Lewis inquiring whether the Timms' were still interested in the purchase of the aircraft (Exhibit P1 p 59).  Because the bank overdraft was increasing rather than decreasing, Mr Baldwin wrote a further letter on 18 October 1983 to Mr Lewis (Exhibit P4) requesting a reply to his earlier inquiry.  In a letter dated 24 October 1983, Mr Lewis suggested Mr Baldwin conclude negotiations with Mr Johnston (Exhibit P1 p 60).  Mr Baldwin wrote to Mr Johnston on 26 October 1983 (Exhibit P1 p 61), seeking information concerning the aircraft but received no reply.

	Mr Baldwin's letter to Mr Johnston dated 26 October 1983, omitting formal parts, states as follows:
	"I have been advised by Mr. G.J. Lewis, of Messrs Peat Marwick Mitchell & Co., that the Scheme of Arrangement has fallen through, due to the withdrawal of their clients, Mr. & Mrs. Timm.

	Accordingly, it would be appreciated if you will kindly advise me:

	What are your intentions regarding the Company?

What are your intentions regarding my client's aircraft, 
		VH-RFW?
	Whether the aircraft is insured?
	Whether the major engine overhaul, which, I understand,

is currently due, has been carried out in the terms of the lease agreement?
	Whether the registration fees, due to be paid under the 

		terms of the lease agreement, have been paid?
	Whether there is any likelihood of rental/lease payments 

being made in the forseeable future?

Your early reply would be appreciated."


	There is evidence from Mr Baldwin, which I accept, that this letter was correctly addressed and forwarded by him.  There is a presumption the letter was received by Mr Johnston - s25 of the N.T. Interpretation Act.  The onus lies upon the person alleging non delivery (Re Ocean Distributors Pty Ltd (1989-1990) 2 ACSR 486) I accept this is a rebuttable presumption.  The affidavit of Ms Morris, sworn 1 June 1994, deposes to the searches made through the records of the first defendant and the second defendant and that the original letter from Mr Baldwin dated 26 October 1983 could not be located.  I accept the truth of the affidavit sworn by Ms Morris that this letter was not located although extensive searches were made.  The statement by Mr Johnston in his letter dated 17 January 1984 that the "letter of 26th October, 1983 appears to have gone astray" is ambiguous (Exhibit P1 p 63).  It is over 10 years since the letter was written.  Ms Morris is obviously not able to depose to having made a search of all documents received by Mr Johnston.  The lapse of time and movement of documents from Mr Johnston's possession would make it unlikely that all documents received by Mr Johnston could now be located.  I do not consider the evidence sufficient to rebut the presumption that the letter from Mr Baldwin dated 26 October 1983 was received by Mr Johnston.
	I am satisfied Mr Johnston did in fact receive the letter dated 26 October 1983 from Mr Baldwin.

	On 21 December 1983 Mr Baldwin again wrote to Mr Johnston (Exhibit P1 p 62), asking for a reply and requesting log books for VH-RFW.  Mr Baldwin received the logbooks under cover of letter from Mr Johnston dated 17 January 1984 (Exhibit P1 p 63).  Mr Johnston advised that Mr Baldwin's letter dated 26 October 1983 "appears to have gone astray" and requested a copy of that letter. Mr Baldwin did not receive a reply to his queries referred to in letter dated 26 October 1983, copy of which was also enclosed in Mr Baldwin's letter to Mr Johnston dated 20 January 1994 (Exhibit P1 p 64).  The aircraft had not been flown since 11 May 1983.  In January 1984 Mr Baldwin forwarded all the logbooks to Mr Schuh. Mr Schuh was appointed to take possession of the aircraft for the purposes of all powers given to Boronia Park Properties Pty Ltd under the Bill of Sale dated 11 November 1982 and Mr Johnston was so advised by letter dated 24 February 1984 (Exhibit P1 pp 67 & 68).  By letter dated 12 March 1984, Mr Johnston acknowledged the appointment of Mr Schuh (Exhibit P1 p 70).  It was Mr Baldwin's intention that the aircraft be flown to Sydney for re-leasing.  However, due to the state of the repair of the aircraft it was not flown to Sydney but to Bundaberg and then re-leased out of Bundaberg. The aircraft was eventually sold in August 1985.  When Mr Baldwin first spoke with Mr Schuh he conveyed to him information about the plane as had been relayed by Mr Johnston.  It was estimated that it would cost $800 to fly the plane from Darwin to Bundaberg plus cost of fuel and incidental expenses.  Mr Schuh prepared a number of reports and accounts which were tendered (Exhibit P7, 8, 9, 10, 11, 12, 13 and 14).  Mr Baldwin saw the reports in his capacity as director of the plaintiff company.  The accounts were all paid. In January 1984 Mr Baldwin was involved in discussions with Mr Walworth the bank manager of the Commonwealth Bank relating to a loan from CBFC, the finance arm of the Commonwealth Bank, concerning the overdraft facility.  This overdraft facility is set out in a letter from CBFC Limited to Boronia Park Properties Pty Ltd dated 28 February 1984 (Exhibit P5).  The loan was for $80,000 at an interest rate of 16.50% per annum calculated on the reducing balance.  The facility was for a term of twelve months and provided for monthly instalments of $1,100 to cover repayment of the loan principal and interest.  The requirements for securing the loan and the fees payable are also set out in this letter.  Mr Baldwin resigned as a director in 1985 prior to the aircraft being sold.
	 The amount paid by N.T. Air Charter under the Bill of Sale was $42,000.  In the proof of debt (Exhibit P1 pp 23 & 24) the amount of the indebtedness of N.T. Air Charter Pty Ltd to the plaintiff company was $78,400.  N.T. Air Charter had regular public transport licences and used the aircraft for carrying different persons around the Territory.  It was a commercial operation.  At the time Northern Territory Air Charter Pty Ltd entered into the Bill of Sale dated 11 November 1982, it was behind in its payments under the previous lease agreement to the extent of $11,000.

	The sale price of the aircraft under the agreement for sale (Exhibit P1 pp 15 & 16) was $103,600.00.

	The amount secured by Bill of Sale (Exhibit P1 pp 18-22) was $120,400.00 being the purchase price of the mortgaged property stated on this document as being $98,700 and the amount of $21,700 being the amount of insurance premiums paid by the mortgagee on behalf of the mortgagor at its request.

	The aircraft was originally purchased by the plaintiff for $67,000.  As at June 1983 the written down value of the aircraft was $44,667 (evidence of Mr Baldwin transcript p 94).  As at 12 May 1983, the aircraft was due for a major inspection and the registration was due for renewal.  In negotiations with Mr Graeme Lewis, Mr Baldwin, on behalf of Boronia Park Properties Pty Ltd, had indicated that the plaintiff company was prepared to reduce the price of the aircraft to $65,000.  That is, $65,000 to sell the aircraft and waive the debt from N.T. Air Charter Pty Ltd.  The plaintiff had the right to repossess the aircraft under the Bill of Sale and under the previous lease, because under both agreements N.T. Air Charter Pty Ltd had defaulted on agreements. I accept the evidence of Mr Baldwin that the reason the aircraft was not repossessed was because the directors of Boronia Park Properties Pty Ltd were hopeful that the company, N.T. Air Charter Pty Ltd, could be restructured and the debt paid out in full.  This course would have been preferable to the plaintiff to bringing the aircraft out of Darwin (evidence of Mr Baldwin transcript p 104). The cost of work to be done on the aircraft was $15,000 if done in Darwin, as against approximately $10,000 if done in Bundaberg. At the meeting of creditors the number of votes that the plaintiff company were entitled to was tied to the quantity of the debt.  The proof of debt showed $50,000 (secured) and $28,400 (unsecured). In May 1983 Mr Baldwin knew that the aircraft could not be flown for several reasons:

.	A major inspection was due.
.	The liquidator did not have the funds for a major inspection.
.	Air navigation charges had not been paid.
.	The aircraft was no longer licensed to fly charter work because of the change in status to private.

	After August 1983, Mr Baldwin never had any discussions with Mr Johnston about who would pay for the cost of hangaring or maintenance of the aircraft.

	Mr Schuh is an electrical engineer by profession.  He obtained a pilot's licence in 1970 and continues to hold such licence with a night-time VFR rating.  Mr Schuh has written articles for the Aircraft Owners and Pilots Association on aircraft maintenance and been an adviser on aircraft maintenance and prominent in the activities of the Aircraft Owners and Pilots Association serving as its vice president in 1993.  He has since the mid 70's been involved in the business of buying and selling aircraft.

	In February 1984, Mr Schuh received instructions to repossess the aircraft VH-RFW in Darwin.  Because of bad weather he postponed the trip on two occasions and travelled to Darwin in June 1984. I accept the evidence given by Mr Schuh that when he arrived at the hangars the plane was not inside but outside on the grass away from the hangars and 60 - 100 feet from the nearest aircraft.  I accept the evidence given by Mr Schuh as to the condition in which he found the plane (transcript pp 195- 197) and the evidence he gave as to the repairs that he carried out on the aircraft (transcript p 203) and report dated 9 June 1986 (Exhibit P7).

	In summary, it is the evidence of Mr Schuh that when he inspected the aircraft it was dirty, it had flat tyres and the windows were yellowish from the sun.  The paint was chalky and badly faded.  The propeller would not turn.  This was because moisture had seized the cylinder barrels.  There was no battery.  Inside the aircraft it was moist and damp.  There was a stench inside the aircraft.  The screens were lying on the floor and not over the windows.  The upholstery on the seats were virtually non existent, the carpets were dank and dirty.  The instruments were worn and the instrument panel faded.  It was a bad instrument panel for a good aeroplane.  Mr Schuh flew the aircraft to Bundaberg and before leaving Darwin he carried out the 100 hourly inspection.  It is Mr Schuh's evidence, after reading the maintenance release documents, that had the aircraft been hangared the major inspection which could have been done at the time of the 100 hourly inspection would have required only a small amount of work at an estimated cost of $350.  Mr Schuh stated that looking at the logbooks in his opinion the maintenance was very good.  The total cost of the accounts for work carried out in Darwin was $3,747.63 (Exhibit P9).

	I find Mrs Charlesworth was a co-director with Mr Baldwin of the plaintiff company at the relevant time.  I accept Mr Baldwin spoke with Mrs Charlesworth following the conversations with Mr Johnston on 4 August 1983.  Following this conversation, Mrs Charlesworth held the opinion the aircraft was in good condition and hangared.  This influenced her decision to leave the aircraft in Darwin and wait to see what happened with respect to the restructuring of the company, N.T. Air Charter.  It was not until mid 1984 Mrs Charlesworth learned the aircraft was not in a hangar in Darwin.

	I summarise the findings I make on the issue of liability.

	I find Mr Baldwin did have a telephone conversation with Mr Johnston on 4 August 1983 in accordance with the evidence given by Mr Baldwin.  Mr Baldwin was informed by Mr Johnston that the aircraft was not flying as Mr Johnston did not have the funds but it was hangared and in good condition.  I am satisfied Mr Baldwin conveyed this information he received from Mr Johnston in that telephone conversation to Mr Schuh and Mrs Charlesworth.
	Mr Johnston, as provisional liquidator and subsequently as scheme administrator, had a fundamental duty to preserve the assets of the company with the least possible harm to all concerned (Re ML Industries Pty Ltd (1980-1981) 5 ACLR 769).  The provisional liquidator is required to preserve the assets of the company for the benefit of those who may ultimately be found entitled to them (Garden Mews - St Leonards Pty Ltd v Buttler Pollnow Pty Ltd (No. 4) (1984) 2 ACLC 682).  His basic role is to preserve the status quo.

	The Principles of Company Law, HAJ Ford, (5th Edition), Butterworths, Australia para. 2212 sets out the four principal duties of a liquidator which may be summarised as follows:

	(a)	To act honestly and exercise his powers in good faith;

	(b)	To avoid conflict between his duty and private interest;

	(c)	To act impartially between various persons interested; and

	(d)	To act to the standard of a reasonably competent practitioner.  To exercise his functions with care, diligence and skill although he is not liable in the absence of proof of fault.

	As Provisional Liquidator and subsequently as Scheme Administrator, Mr Johnston had the responsibility of preserving the aircraft for the benefit of those who may ultimately be found to be entitled.  He should have been aware or made himself aware that the aircraft was not in a hangar and at the very least advised the plaintiff company that the aircraft was exposed to the weather conditions and not in a hangar.  He failed to keep the plaintiff's properly informed.  On the evidence of both Mr Schuh and the report prepared by Mr Luck (Exhibit D5) the exposure to weather conditions would cause damage to the aircraft.

	I do not accept the submission of counsel for the second defendant that Mr Johnston is not personally liable for the statement he made to Mr Baldwin on 4 August 1983 because he was acting as agent of the first defendant.  Neither do I accept the submission that Mr Johnston had a defence to the claim for personal liability because during his administration of the scheme Mr Johnston was protected by the proviso in the final two paragraphs of 5.3 in the scheme of arrangement as set out on page 37 of Exhibit P1:

	"The administrator shall not be liable for any loss or damage caused by any act default of (sic) omission or any loss made by him in relation to the management of the Company or otherwise relating either directly or indirectly to this Scheme provided that he shall have acted honestly, bona fide, and without negligence in the exercise or intended exercise of the powers and duties imposed upon or undertaken by him contained in this Scheme.  It is the intention that the rights powers privileges authorities and discretions specified in the paragraphs of this sub-clause shall be in no way limited or restricted by reference to or inference from any paragraph."


	The liquidator will be guilty of negligence if he fails to display that degree of skill and care which by accepting office he has held himself out as possessing (B.H. McPherson, The Law of Company Liquidation 3rd Ed. 1987 The Law Book Company Ltd, Sydney p 218).  I adopt with respect the principle of law expressed as follows:

	"It is the lack of reasonable care and skill which is a necessary element to constitute negligence in the first instance.  The test is, to plagiarise Megarry J, that of the average prudent professional person in such a situation.  It is unreasonable conduct tested against the standard of the ordinary professional man in that discipline, which is the pith and substance of the test of negligence."  Maelor Jones Investments (Noarlunga) Pty Ltd and others v Heywood- Smith 54 SASR 285 Olsson J at 290-291.


	I find in making the representation he did to Mr Baldwin on 4 August 1983, Mr Johnston was negligent.  Mr Johnston, having been asked as to the whereabouts and condition of the aircraft in August 1983, never at any later time informed the plaintiff as to the true position.  I consider his actions, in his capacity as provisional liquidator and scheme administrator in this respect, amounted to negligence.

	I am satisfied on the evidence of Mr Baldwin and Mrs Charlesworth that they both relied on the truth of the statement made by Mr Johnston on 4 August 1983.  Relying on this statement I accept was an integral part of their decision to leave the aircraft in Darwin.  The plaintiff company had been informed the aircraft was in good condition and hangared and this affected the decision not to retrieve the aircraft but rather to leave it in Darwin to await the outcome of certain negotiations to restructure the first defendant company and hopefully enable the plaintiff to sell the aircraft in Darwin.

	The consequence of leaving the aircraft in Darwin was that it was exposed to the elements and it deteriorated.

	I do not accept the submission of counsel for the second defendant on the issue of liability that the plaintiff should have moved earlier to repossess the aircraft under the Bill of Sale. Mr Baldwin and Mrs Charlesworth have given an explanation as to why they decided to leave the aircraft in Darwin and I accept their explanation.  Namely, that they were informed there was a possibility the first defendant company could be restructured and the aircraft sold in Darwin.  Neither do I consider the plaintiff should have made other inquiries as to whether the aircraft was being properly maintained.  The provisional liquidator and subsequently the scheme administrator, Mr Johnston, was in the best position to know and ought to have known the location and condition of the assets of the defendant company.  The plaintiff was entitled to rely on Mr Johnston's statement that the aircraft was in good condition and hangared.

	Counsel for the second defendant further submits that if there is a finding of negligence then the second defendant is entitled to relief pursuant to s365(1) of the Companies Ordinance 1961.  S365(1) Companies Ordinance states:

	"  If, in any proceeding for negligence, default, breach of duty or breach of trust against a person to whom this section applies, it appears to the court before which the proceedings are taken that he is or may be liable in respect thereof but that he has acted honestly and reasonably and that, having regard to all the circumstances of the case, including those connected with his appointment, he ought fairly to be excused for the negligence, default or breach, the court may relieve him either wholly or partly from his liability on such terms as the court thinks fit."
	This provision was subsequently superseded by s535(1) of the Companies Code 1986 which states as follows:

	"535(1)  [Where proceedings instituted]  If, in any civil proceeding against a person to whom this section applies for negligence, default, breach of trust or breach of duty in a capacity by virtue of which he is such a person, it appears to the court before which the proceedings are taken that the person is or may be liable in respect of the negligence, default or breach but that he has acted honestly and that, having regard to all the circumstances of the case, including those connected with his appointment, he ought fairly to be excused for the negligence, default or breach, the court may relieve him either wholly or partly from his liability on such terms as the court thinks fit."


	Counsel for the second defendant also relies on s1318(1) Corporation Law which states:

	"[Discretion to relieve person from liability]  If, in any civil proceeding against a person to whom this section applies for negligence, default, breach of trust or breach of duty in a capacity as such a person, it appears to the court before which the proceedings are taken that the person is or may be liable in respect of the negligence, default or breach but that the person has acted honestly and that, having regard to all the circumstances of the case, including those connected with the person's appointment, the person ought fairly to be excused for the negligence, default or breach, the court may relieve the person either wholly or partly from liability on such terms as the court thinks fit."


	I do not consider Mr Johnston should be excused in the exercise of the discretion which exists in s365(1) of the Companies Ordinance 1961, section 535(1) of the Companies Code 1986 or s1318(1) Corporation Law.  Mr Johnston had a duty to ensure assets of the company were protected.  He failed in that duty.

	In considering this submission by counsel for the second defendant I adopt the following passage from Maelor Jones Investments Pty Ltd v Heywood-Smith 54 SASR 285 Olsson J at 295:

	"  Of course, as the learned Master of the Rolls stressed, the jurisdiction is, from its very width, one which must be exercised with great caution, but the court, in balancing the competing interests which, necessarily, are ventilated before it, ought not to shrink from giving effect to its sense of fairness and justice.  It should not hesitate, in a proper case, to relieve a person from what, having regard to particular facts and circumstances - particularly where the person concerned has acted honourably, fairly, in good faith and in a commonsense manner as judged by the standards of others of a similar professional background - from what might otherwise be seen to be a harsh and oppressive consequence of the strict application of the law, if applied in absence of the considerations identified by the section."


	I do not consider that the facts and circumstances of this case are such that the second defendant should be relieved from liability for his negligence.

	In considering this issue I also considered the admissibility of three letters written by Mr Johnston included in MFIDK.  Counsel for the plaintiff objected to the tender of the letters on the basis of (1) the letters were not relevant to the issue to be determined, and (2) letters were a self serving statement.

	I have determined that the second defendant should be allowed to tender these letters in evidence.  I consider the letters are relevant to the conduct of the second defendant and the way he administered the scheme of arrangement.  However, his diligence and apparent honesty and reasonableness in other aspects of his administration does not, in my opinion, entitle him to relief from liability for negligence in respect of his representation to the plaintiff as to the condition of the aircraft in August 1983 and his subsequent failure to appraise the plaintiff of the true position.  I do not accept the submission of counsel for the plaintiff that the letters are not admissible because they are self serving statements by the second defendant.  I admit the letters pursuant to the provisions of s26D of the Evidence Act as I am satisfied Mr Johnston, the author of those letters, is unfit by reason of his bodily or mental condition to attend as a witness.

	I find that there was a causal relationship between the breach of duty by the second defendant and the damages that occurred.  I do not accept the submission of counsel for the second defendant that the second defendant is not personally liable because he was acting in his capacity as agent of the first defendant.  I apply the following principles in assessing whether the actions of the second defendant amount to negligence:

	"  A liquidator is not expected to exhibit a greater level of skill than may reasonably be expected of a competent person of his discipline ....... The test is the standard of the ordinary competent practitioner exercising ordinary professional skill ....... What is reasonable in any particular case must of necessity, depend on the circumstances of that case and be appropriate to the task assumed" (Maelor Jones Investments Pty Ltd v Heywood-Smith (supra) p 287.


	I am satisfied on the balance of probabilities the second defendant was negligent in his capacity as Provisional Liquidator and subsequently as Scheme Administrator, and as a consequence of that negligence the plaintiff suffered damage.

VALUE OF AIRCRAFT AS AT 11 MAY 1983

	In assessing damages it is first necessary to make a finding as to the value of the aircraft as at 11 May 1983.

	Counsel for the plaintiff submits the value of the aircraft at that time was $92,500.  This amount is halfway between two figures provided in evidence of Mr Schuh (transcript p 221):

	Q:	"Can I ask you this.  In your experience, having both aircraft and selling them at the time, what would you have expected this aeroplane to bring - that is, the conventional tailed aeroplane to bring had it been in the condition of the T-tail?"

	A:	"I would expect it to be between 85,000 and 100,000."


	I accept evidence given by Mr Neale Cross who was the last pilot to fly the aircraft for the first defendant company, that as at 11 May 1983 the aircraft was in good condition and airworthy.

	There has been evidence from a number of sources as to the value of the aircraft.  The aircraft was purchased in October 1979 for $67,000.  In the taxation returns of the plaintiff company for the year ended 30 June 1983 (Exhibit D3) the aircraft is declared as having a written down value of $44,667.  In proof of debt (Exhibit P1 pp 23-24) Mrs Charlesworth has signed the document stating the value of the aircraft to be $50,000.  In her evidence to the court, Mrs Charlesworth stated the value of the aircraft was between $75,000 and $80,000.  After the aircraft was brought back from Darwin it was insured for $70,000.  Mrs Charlesworth gave the following evidence (transcript p 256):

	"Did you have a value on that aeroplane?---I would have thought at that time, yes, it would have been worth probably 75 to $80,000.

	After the aeroplane was repaired and returned from Darwin, and at or about the time you gave instructions for Jan-Air to issue that cover note, did you seek any advice from somebody or did you give the instructions for the cover not to issue at $70,000?---I gave instructions for it to be issued for that amount of money.

	Why?---Because to my mind in its condition at that time, that would have been a fair figure to put on as a valuation for the aircraft."


	I consider the most reliable evidence is that provided by Mr Schuh.  Mr Schuh is an electrical engineer, he holds a pilot's licence.  For approximately 20 years he has been involved in the business of buying and selling aircraft and giving advice to clients on the condition and value of aircraft.  I accept he is an expert in the valuation of aircraft.  In accepting the valuation arrived at by Mr Schuh in his report (Exhibit P7), I am aware there are some contradictions between his evidence in chief and his evidence under cross examination.  In his evidence in chief, Mr Schuh gave the following evidence (transcript p 221):

	"Can I ask you this.  In your experience, having both aircraft and selling them at the time, what would you have expected this aeroplane to bring - that is, the conventional tailed aeroplane to bring had it been in the condition of the T-tail?---I would expect it to be between 85,000 and $100,000. ...."


	In his report dated 9 June 1984 (Exhibit P7).  In this report he stated inter alia:

	"I have prepared a summary of charges which I consider are fair to recover under the terms of your legal agreements, but this aircraft in average condition would have a market value approaching $60,000 whilst in the condition and situation I found at Darwin the value would have been reduced to around $30,000."


	Mr Schuh also gave oral evidence to this effect (transcript p 220).  Mr Schuh went on to give further evidence (transcript p 221) to the effect that the RFW was mechanically "a beautiful aeroplane to fly".  The problem was that "cosmetically it was very bad".  Mr Schuh gave the following evidence under cross examination (transcript p 227).

	"That $60,000 was what you considered that aircraft would normally be worth, but for the damage that had occurred in Darwin?---No, I don't know that I was referring specifically to RFW there; I was referring to an average - an average Cherokee 6 at market value at that stage.  If it was an average Cherokee 6 in average condition.  But this wasn't an average Cherokee 6 because it only had 1950 hours on it.  An average aeroplane in my possession would be - would have at least 5000 hours on it and be fairly well worn and fairly average.  That would be my position there."



	In arriving at a valuation I am aware Mr Schuh did not inspect the plane until over twelve months after the plane was last flown. Mr Schuh cannot give evidence as to the condition of the plane on 11 May 1983.  From evidence of Mr Cross, there were a number of things wrong with the plane that he noted in the maintenance release (Exhibit P1 p 54).  There is evidence that when the plane was sold to the first defendant in November 1982 the value of RFW was $70,000 (evidence of Mr Baldwin transcript pp 89-93 Exhibit D6).  There is also evidence Mrs Charlesworth insured the aircraft for $70,000 and would not normally allow an aircraft to be under insured (transcript pp 251, 268-270; Exhibit P6).  Mrs Charlesworth's evidence is that this particular aircraft was appreciating in value on the market and she assessed the value as at 11 May 1983 as between $75,000 to $80,000.  However, Mrs Charlesworth did not sight the plane at that time.  In general terms this model aircraft may have been appreciating in value, but as at 11 May this particular aircraft had faults which would have affected its value.  There was a major inspection due.  It had a change in status to "private" and to upgrade would require additional inspections.  It was certainly airworthy and in good condition on the evidence of Mr Cross but there is no evidence to support a finding it was in perfect condition or above average condition.  Mr Schuh conceded in cross examination that he knew when he completed his report (Exhibit P7) that this particular plane had flown under 2000 hours.  Mr Schuh conceded that this plane in average condition had a value of $60,000.  Under cross examination Mr Schuh gave evidence as follows (transcript p 229):

	"In any event, at this time when you made this report - - -?---Yeah.

	- - - it was your estimate that this particular aircraft, this particular aircraft, had it been in average condition, would've been worth $60,000?---That's right, had it been in average condition, yes.

	And this particular aircraft, including the fact that it had this relatively low number of hours on it?---Yes, in average condition.

	Because you knew at that stage that this particular aircraft had just under 2000 hours?---Yeah - oh, I'm prepared to concede that.  And in average condition, that was its value."


	I am satisfied on the balance of probabilities that the value of the plane as at 11 May 1983 was $60,000.

	The aircraft was subsequently sold in August 1985 for $56,300.  Although I do not consider there is sufficient evidence to justify a finding that the value of the aircraft would have risen between May 1983 and August 1985, I am satisfied that on the balance of probabilities it would have held its value of $60,000.  Accordingly, I am satisfied on the balance of probabilities that the plaintiff is entitled to the difference between the sale price of $56,300 and the $60,000 valuation of the aircraft, as at 11 May 1983, an amount of $3,700.00.


DAMAGES

	In addition, the plaintiff claims the amount payable to Mr Schuh for his fees and repairs carried out to the aircraft.  The plaintiff claims a total of $13,889.66 for this item, being Mr Schuh's expenses.  The particulars of this claim are in document titled "Further and Better Particulars".  The document is number 101 and was filed on 2 May 1994.



"FURTHER AND BETTER PARTICULARS that the plaintiff will rely on
	from the evidence of R.L. Schuh Consulting as being recoverable 
	costs of repair, repatriation and sale and resale

Accounts for Darwin collection as per 
report annexed hereto and marked "A"	$ 3,747.63

To second hand battery	100.00

To purchase of suitable direction gyro
release note Hawker Pacific AC2562	950.00

To cost as pert report for supervision
of repairs and sale as quote  	2,000.00

To repairs at actual cost 
Electrical & Instruments
Avinel Support Group Overhaul 
	Instruments Ref. 581	326.24

Air freight to and from Brisbane	40.00

Turbot Services Pty Ltd    	687.00

Queensland Aircraft Repair & Maintenance  	1,200.00
Major Inspection of Airframe Ref 775 

Q.A.R.M. extra work Ref 802
Pitot Systems Exhaust AP Magnetos etc Report. 
Labour  	262.50
Parts    	238.00

Recharge Battery and Repair brakes 
	Ref 870	58.50

Supply 1 only Sensor Ref. 844	66.25

Compression check, engine washed down, Ref 95540.00

	Repairs done by staff under supervision of
	Q.A.R.M. Engineer Ref. AC2607	324.28
	Ref 2608    	255.00

	Oil and fuel used during repairs
	(1)fuel tanks for calibration of major inspection
	(2)test flying to stabilise all and adjust auto gear 
	extension and pitot system faults, treat oil 	and change oil 
	as required to effect efficient engine operation
	Document no. AC2609	400.76
	Document no. AC2610	233.50

	Supervision and consultancy fees paid to
	R.L. Schuh Consulting at Darwin as per
	invoice 30/8/86	1,000.00

	Supervision and consultancy fees covering
	repairs to aircraft at Bundaberg and payable
	to R.L. Schuh Consulting as per invoice
	dated 30/8/86	4,000.00
		----------
		$15,889.66

ANNEXURE "A"

STATEMENT OF COSTS to call to Darwin, arrange permit to fly, do necessary Repairs to engine and Airframe of VH RFW to ensure Airworthiness for Ferry Flight.
	Test Fly Aircraft.
	Fuel and accommodation etc. for Ferry Flight. Engineers Expenses from Bundaberg (illegible). Engineering Expenses at Darwin etc.

Listed as
-----------------------------------------------------------
DETAILS OF EXPENSES			     ACTUAL   ESTIMATED TOTAL
-----------------------------------------------------------

Airfares Bundaberg Darwin
2 only @ $379.30 	758.60	 758.60
Initial Transport Taxis -
Friday and part Saturday.  	 20.00	 778.60
Charts	  6.00	 784.60
Sundry Meals per day
6 days 	168.60	 953.20
Antiseize and Chamois Fuel
Strainer  	 10.00	 963.20
Initial Fuel Darwin Shell	 22.91	 986.11
Accommodation- Fri, Sat Darwin 	100.00	1086.11
     "         Sun Darwin	 57.70	1143.81
"Daley Waters Monday   	 60.00	1203.81
"Tuesday Winton	 54.50	1258.31
Second Hand Battery  Darwin	 50.00	1308.31
Engineer and Workshop Expenses
-Darwin 	120.00	1428.31
Darwin Aero Club Fuel & Oil Cost 	256.39	1684.70
Budget Car Darwin at Cost 	100.60	1785.30
Fuel Aerial Mission Daly Waters 	103.63	1888.93
Shell Co. Tennant Creek 	104.79	1993.72
Air B.P. Mt. Isa 	101.29	2095.01
Air B.P. Longreach 	112.62	2207.63
Costs for Labour Engineer
	Q.A.R.M. Nett. 	540.00	2747.63
Our fees for Complete Job to
	date of 15th June, 1984.	1000.00	3747.63"



	In analysing this document there are I consider a number of claims made by the plaintiff which should be disallowed.

	1.	In respect of the claim set out in Annexure "A" totalling $3,747.63, I disallow certain items because Mr Schuh would have flown to Darwin in any event to recover the aircraft because of the first defendant's failure to make payments under the Bill of Sale.  Accordingly, all of Mr Schuh's expenses in travelling to and expenses whilst in Darwin are not attributable to actions of the second defendant.  I accept Mr Schuh was required to stay in Darwin to supervise repairs to the aircraft and for that reason I have allowed part of his expenses in Darwin.

	Nor am I satisfied it was necessary to fly an engineer from Bundaberg.  Accordingly, I disallow the following items:

	Airfares Bundaberg Darwin

		2 only @ $379.30$  				758.60
	b)	Initial Transport Taxis    	20.00
	c)	Charts     	6.00
	d)	Sundry Meals (half of total
		amount claimed is disallowed)    	84.30
	e)	Accommodation Friday, Saturday
		Darwin   	100.00
	f)	Darwin Aero Club Fuel & Oil Cost   	256.39
	g)	Half cost of Budget car Darwin    	50.30
	h)	Fuel Aerial Mission Darwin
		Daly Waters   	103.63
	i)	Shell Co. Tennant Creek   	104.79
	j)	Air B.P. Mt Isa   	101.29
	k)	Air B.P. Longreach   	112.62
				--------------
	  $   1,697.92
	==============

	I am satisfied the plaintiff is entitled to the costs for Labour Engineer Q.A.R.M. Nett $540.00 and the costs for Mr Schuh in repairing the aircraft $1,000.00.

	Deducting the amount disallowed of $1,697.92 from the amount claimed $3,747.63 leaves $2,049.71 to which the plaintiff is entitled.

	2.	The next item claimed is: To second hand battery $100.00.

	I note this amount is not sourced to an account invoice or receipt and an amount of $50 has already been allowed as it is included in Item 1.  Accordingly, the amount of $100 is disallowed.

	3.	The third item is: To purchase of suitable directional gyro release note Hawker Pacific AC2562 $950.00.

	Mr Cross gave evidence that he noted prior to his last flight certain items were unsatisfactory.  The relevant document headed "Maintenance Release" is Exhibit P15 and also p 54 of Exhibit P1. Evidence of Mr Cross transcript pp 285-289.  This document includes the following references: "3.  D.G. incorrect type fitted for".

	I disallow the amount claimed of $950, for directional gyro, as from the evidence which I accept, it would appear the directional gyro would have had to be replaced in any event as the wrong one had been fitted by Northern Territory Air Charter.  Accordingly, I deduct the amount of $950 from the amount claimed.

	4.	The next item is a claim for $2,000: "To cost as per report for supervision of repairs and sale as quote".  This item is deleted as the plaintiff has withdrawn claim for this item.

	With respect to all other items claimed as set out above, I am satisfied on the balance of probabilities those items are amounts to which the plaintiff is entitled as damages from the second defendant.

	Counsel for the second defendant has submitted I reduce the amount claimed for damages on the basis that some items of repair would have been carried out in any event at the next 100 hourly inspection or at a major inspection.  Counsel further argued some items of repair may have been necessary as the result of three months sitting on the tarmac and normal wear and tear.

	There is evidence the aircraft was due for major inspection on 12 May 1983 (Exhibit D4).

	The amended statement of Mr Luck dated 27 May 1994 was admitted as the statement of an expert (Exhibit D5).  Mr Luck is a qualified aircraft maintenance engineer and has other qualifications as detailed in his report.  Mr Luck sets out items which are normally carried out by way of servicing and maintenance at a major inspection.  He also details certain items affected by normal wear and tear, or that normally require adjustment or attention at a major inspection.  I accept the argument of counsel for the second defendant that an amount should be deducted from the plaintiff's claim for damages in respect of items that would require to be checked in any event at a major inspection and other items affected by normal wear and tear.  Mr Schuh has given evidence that had the aircraft been in a hangar and in good condition, the work involved in a major inspection would cost $350 (transcript p 209).  I propose to further reduce the plaintiff's damages by the amount of $350 as this would be a cost they could have expected to pay at a major inspection, irrespective of the negligence of the second defendant.

	I now summarise the amount of damages recoverable by the plaintiff.

Mr Schuh's accounts for Darwin collection
with amounts disallowed & detailed above	$ 2,049.71

To repairs at actual cost
Electrical & Instruments
Avinel Support Group Overhaul
Instruments Ref. 581    	326.24
Air freight to and from Brisbane     	40.00

Turbot Services Pty Ltd    	687.00

Queensland Aircraft Repair &
Maintenance  	1,200.00
Major Inspection of Airframe
Ref 775

QARM extra work Ref 802
Pitot Systems Exhaust AP Magnetos
etc Report.  Labour    	262.50

Parts    	238.00

Recharge Battery and Repair brakes
Ref 870     	58.50

Supply 1 only Sensor Ref. 844	66.25


Compression check, engine washed down,
Ref 95540.00

Repairs done by staff under supervision of
Q.A.R.M. Engineer Ref. AC2607    	324.28

Ref 2608    	255.00

Oil and fuel used during repairs
(1)fuel tanks for calibration of major inspection
(2)test flying to stabilise all and adjust auto gear 
extension and pitot system faults, treat oil 
and change oil as required to effect efficient 
engine operation
Document no. AC2609    	400.76

Document no. AC2610    	233.50

Supervision and consultancy fees paid to
R.L. Schuh Consulting at Darwin as per
invoice 30/8/86  	1,000.00

Supervision and consultancy fees covering
repairs to aircraft at Bundaberg and payable
to R.L. Schuh Consulting as per invoice
dated 30/8/86  	4,000.00
	----------
	Sub Total $11,141.74
	
LESS amount for estimate cost of
major inspection due on 12/5/83-   	350.00 
	----------
	TOTAL $10,791.74
	==========


INTEREST

	The plaintiff makes a claim for interest in respect of various bank loans arranged by Mrs Charlesworth because of the failure by the first defendant to make payments under the Bill of Sale.  The plaintiff claims the actions of the second defendant resulted in those loans being extended and the plaintiff being responsible for payments of interest over a number of years.

	The evidence as to the financial arrangements was given by Mrs Charlesworth.  I make the following findings in respect of the claim for interest.

	The aircraft was purchased in October 1979 for $67,000 (transcript pp 244 and 266).  To enable the plaintiff company to make the purchase, they took out an overdraft with the Commonwealth Trading Bank in Botany.  It was an open ended overdraft at normal bank interest rates.  This means the amount of interest fluctuated during the period of the loan.  Payments were made on a regular basis to reduce the overdraft.  An amount of $57,000 was withdrawn from this account toward purchase of the aircraft (transcript p 331).  The balance of the purchase money was loaned by a company of which Mrs Charlesworth was a director named Jan-Air Pty Ltd. When the first defendant ceased making payments under the Bill of Sale, Jan-Air Pty Ltd and Castle Insurance Brokers paid the instalments on the overdraft (transcript p 332).

	On 22 October 1981, the plaintiff and the first defendant entered into an agreement for the lease of the aircraft VH-RFW for a period of one year (Exhibit P1 pp 1-10).

	The first defendant defaulted in making payments under the lease during the early part of 1982.

	The aircraft was subsequently sold to Northern Territory Air Charter Pty Ltd for a total price of $103,600 (Exhibit P1 pp 12-14). A Bill of Sale was entered into between the parties to secure the debt to Boronia Park Properties Pty Ltd.  The Bill of Sale is dated 11 November 1982 (Exhibit P1 pp 18-22) and is for an amount of $120,400.00.

	The overdraft, which had been arranged and referred to above, was replaced by a formalised bridging loan $80,000.00 to CBFC Limited on 28 February 1984 (Exhibit P5).  These funds were used to clear the overdraft account referred to above.

	The security for this loan was a second mortgage over certain freehold property and a guarantee by the directors of the plaintiff company.

	The claim for interest was made on 1 February 1994, on the first day of the hearing of these proceedings.  The plaintiff sought leave to amend the Statement of Claim to include a claim for interest.  Counsel for the second defendant objected to the amendments.  The plaintiff was allowed to amend the Statement of Claim to include the claim for interest.  An amended Statement of Claim was filed forthwith.

	PLAINTIFF'S SUBMISSIONS ON CLAIM FOR INTEREST

	The plaintiff submits there are two scenarios available to calculate the quantum of damages (set out below), which includes an interest claim on the RFW account and the CBFC finance.

a) FIRST SCENARIO

Had Johnston told the plaintiff the aircraft was out in the open then they would have retrieved it immediately.   If retrieved in May 1983 - valued at $92,500.

Had they sold on 1/9/83

Interest on RFW account  	43,488.00
Bank charges RFW account   	1,519.35
8% on $28,000 from 1/8/83
  till today  	20,000.00
Difference between value of
  aircraft and the amount sold
  i.e. $92,500 to $56,300 =  	36,200.00
	-----------
	$101,207.35
	-----------
+ Schuh's fees for repairs
  to aircraft  	13,889.66
	-----------
	Total $115,097.01
	-----------

b)SECOND SCENARIO

1.	Difference between what
the aircraft sold for & what it 
would have been sold for.  	36,200.00

2.	Amount pleaded by way of
CBFC Finance of $15,043 being
interest on the $80,000 for the
closed period pleaded up until
the aircraft was sold, & then 
on the balance of the funds until
the loan was paid out  	18,727.22

3.	Ongoing interest charged on
the RFW account until the RFW loan
facility account was paid out in 1990.

4.	Schuh's fees for repair of
the aircraft.  	13,889.66
	-----------
	$ 68,816.88
	-----------



a)	THE FIRST SCENARIO depicts the proposition that, had Mr Johnston told the plaintiff the aircraft was out in the open then they would have retrieved it immediately in May 1983. Therefore the loss that the plaintiff has suffered must be worked out on the basis that either:

	the representations weren't made; or


	there was no breach of duty in respect of the provisional 

		liquidator's duty to protect the assets of the company.

	Therefore, the aircraft would have been in good to perfect condition with a re-sale value of $92,500.  (Submissions by counsel for the plaintiff transcript pp 397-398).

	In looking at the total interest, with a notional date for sale of 1 September 1983, the interest charged on the RFW account is $43,488; bank charges on the RFW account are $1,519.35.  Then, if the aircraft had been sold for $92,000 if repossessed immediately, the RFW account would have been paid out and they would have been left with an additional $28,000 of which interest charged on that of 8% would amount to a rounded figure of $20,000.

	Further, it is submitted the plaintiff is entitled to the difference between the aircraft as sold at $56,300 and the $92,500 that the aircraft should have brought, which is an amount of $36,200.  It is noted that in this scenario the additional CBFC financing taken out in April is ignored, based on the fact that the plaintiff wouldn't have needed the extra financing had the plaintiff had the use of the money in May.

	Plus $13,889.66 for Mr Schuh's fees for repairs to the aircraft, leaving a total of $115,097.01.

	b)	THE SECOND SCENARIO begins with the figure of $36,200 being the difference between what the aircraft was sold for and what it would have been sold for.

	Then there is an amount pleaded by way of CBFC Finance of $15,043 being interest on the $80,000 for the closed period pleaded up until the aircraft was sold, and then on the balance of the funds until the loan was paid out - which is an amount of $18,727,22.

	In addition, the plaintiff is entitled to the ongoing interest that was charged on the RFW account until the RFW loan facility account was paid out in 1990.  [Schedule not handed up.]

	Finally, an amount of $13,889.66 is added for Mr Schuh's fees for repair of the aircraft leaving a total of $68,816.88.  (Submission by counsel for the plaintiff - transcript p 399).


	SECOND DEFENDANT'S SUBMISSION ON CLAIM FOR INTEREST

	The second defendant submits that the interest accrued was not due to any default by the liquidator, Mr Johnston, but rather that it was due to the first defendant's default as well as to the plaintiff's impecuniosity and/or to the plaintiff's decision to apply the income somewhere else.

	The explanation put forward for this submission by the second defendant is as follows:

	The loan of $57,000 had grown to indebtedness exceeding 

	$65,000 by March 1983, but the liquidator was not 
appointed until 29 March 1983 therefore that could not be due to the default of the liquidator.

	The substantial income derived from the aircraft (ie. 

income earned when the aircraft was based in Sydney; payments pursuant to its lease; $42,000 obtained under the Bill of Sale) should have reduced the overdraft substantially if it had been put into the overdraft account.

	Had the first defendant (the company - NTAC) not defaulted 

on payments under the Bill of Sale, the debt would have been discharged by August 1983 (representation that aircraft hangared and in good condition made on 4 August 1983).

	Further, it was submitted by the second defendant, that Mr Johnston did not cause any need to re-finance because at the time the CBFC loan was taken out to repay the bank overdraft ie. January 1984, the aircraft had not been recovered.  Further, most, if not all, of the $80,000 borrowed from CBFC was applied to purposes other than reduction of the overdraft.

	It is also submitted by the second defendant that proceeds of the sale of the aircraft were not applied to reduce the CBFC loan but were paid into the general account for Boronia Park Properties (transcript pp 260-261). 

	The sale price was $56,300 and the original overdraft was only $70,000 of which only $57,000 was withdrawn for the purchase of the aircraft.


	FINDINGS IN RESPECT OF THE CLAIM FOR INTEREST

	I agree with the submission by counsel for the second defendant that there is no evidence to support a finding the re-financing of the overdraft was caused by the second defendant.  It was attributable to the default of the first defendant in not making regular payments under the Bill of Sale and to the decision of the plaintiff to apply money received elsewhere.  In particular there is evidence of Mrs Charlesworth relating to proceeds of the aircraft which was sold in August 1985 (transcript p 260):

	"Well, let me put this to you: to your knowledge, was it paid into the CBFC Limited fixed loan, or was it applied somewhere else?---No, it wasn't.  It was applied somewhere else, and I just can't - can't remember where.

	Okay, thank you.  Now, eventually, the CBFC Limited loan was paid out, I presume?---Yes.

	When was that?---In November 1990.

	And what event occurred that provided the company with funds to pay out the CBFC loan?---We sold our premises in Sydney."


	The sale price of the aircraft $56,300 was paid into a general account for Boronia Park Properties (transcript p 262 and p 264). This being a cheque account and not the CBFC facility.  Subsequently, on 6 August 1985, $40,000 was transferred to pay off the loan (transcript p 333).  This left a debit balance of $27,189 which was converted to a small business loan (transcript p 334). The income paid by Northern Territory Air Charter under the lease also went into the cheque account (transcript p 271).  None of the payments made either under lease or Bill of Sale by the first defendant were paid into the loan account.  The payments were made into the Boronia Park cheque account (transcript p 334).

	Following the arrangement of the loan of $80,000 with CBFC an amount of $75,000 was paid out to Jan-Air Pty Ltd (transcript p 336).  Some of these monies were deposited on short term money market (transcript p 337), an amount of $20,000 was paid out to Boronia Park Properties No. 2 account which was an account for Mrs Charlesworth's parents (transcript p 338).  The $80,000 loan continued until property at Gladesville used to secure the loan was sold.  This occurred in 1990 (Exhibit P17).

	I agree with the submissions put forward by counsel for the second defendant.

	Effectively, the only period in which Mr Johnston could be liable for an interest claim is from 29 March 1983 when he was appointed provisional liquidator to June 1984 when the aircraft was repossessed by Mr Schuh.  The plaintiff has not substantiated their claim that Mr Johnston should be liable for interest right up to August 1985 when the aircraft was sold, or until the CBFC was repaid in full in 1990.  The plaintiff recovered the aircraft which was the asset secured by a Bill of Sale in June 1994.  The plaintiff had control of the asset which was not sold till August 1985.  I do not accept Mr Johnston could be responsible for any interest after the plaintiff recovered the aircraft.  Mr Johnston is not responsible for any subsequent delay in the sale of the aircraft or reducing the CBFC loan.

	Had the first defendant not defaulted in its payments under the Bill of Sale, the total purchase price for the aircraft would have been paid out in August 1983.  I agree with the submission made on behalf of the second defendant that it was the default in payments under the Bill of Sale by the first defendant which resulted in the plaintiff taking out the CBFC loan.

	The plaintiff arranged their own financial affairs in such a way that when they did receive money in respect of the aircraft some of this money was used for purposes other than the payment of the loan account and some monies obtained on loan were used for purposes other than purposes related to the aircraft.  I am not persuaded that on the balance of probabilities the loan arrangements entered into by the plaintiff, for which they make a claim for interest and bank charges, is attributable to the fault of the second defendant, or that the second defendant is liable for the interest payments made by the plaintiff on the loan facilities they obtained.

	Accordingly, the claim for interest is refused.

	I summarise the orders made on the claim for damages as follows:

(1)	Difference between value of aircraft
	as at 11/5/83 being $60,000 & sale
	price of the aircraft in August 1985
	being $56,300							$3,700.00

(2)	Amount allowed in damages for
	repairs & maintenance to the
	aircraft	$10,791.74
	----------
	TOTAL $ 14,491.74
	===========

	Accordingly, I enter judgment in favour of the plaintiff in the sum of $14,491.74.

	The parties have liberty to apply on the question of costs.

