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ang95002

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
						

No. JA26 of 1994
						IN THE MATTER OF the Justices 
						Act


						AND IN THE MATTER OF an appeal against a sentence imposed by the Court of Summary Jurisdiction at Darwin
					

						BETWEEN:

						
						REUBEN ALFRED WOODS
								Appellant


						AND:

						
						GOTTLIEB THOMAS SVIKART
								Respondent


CORAM:   ANGEL J



	REASONS FOR JUDGMENT

	(Delivered 24 February 1995)


	This is an appeal against sentence under the Justices Act.  

	On 28 June 1994, the appellant pleaded guilty before Mr McGregor SM sitting as the Court of Summary Jurisdiction at Darwin to fourteen offences under the Firearms Act.  The most serious offence to which the appellant pleaded guilty was that he possessed firearms on 13 July 1993 without being licensed so to do, contrary to s52 of the Firearms Act, the maximum penalty for which is a $5,000 fine or imprisonment for 12 months or both.  The other 13 charges were that of possessing an unregistered firearm on 13 July 1993, contrary to s31 of the Act, the maximum penalty for which is a fine of $1,000 or imprisonment for three months or both.

	The appellant's possessing of unregistered offences fell into three categories; first, firearms previously registered by the appellant in the appellant's name which became unregistered by virtue of the lapse of the appellant's shooting licence by operation of s16(6) of the Firearms Act, second, firearms registered in the name of another person from whom the appellant had acquired the weapon and which were never registered in the appellant's name, and, third, firearms which had never been registered by the appellant and which were unknown to the Firearms Records Section.

	The matter was heard by the learned Magistrate in the course of three separate days' sittings and he passed sentence on 13 July 1994.  In respect of the possessing firearms without a licence count, contrary to s52, the learned Magistrate fined the appellant $500 with a levy of $20.  In respect of each possessing of an unregistered firearm count in the first category, the learned Magistrate fined the appellant $80 with a levy of $20.  In respect of each possessing an unregistered firearm count of the second category, the learned Magistrate fined the appellant $150 with a levy of $20, and in respect of each possessing an unregistered firearm count of the third category, the learned Magistrate fined the appellant $180 with a levy of $20.  The total fines amounted to $2,250 and the total levies amounted to $280.  The learned Magistrate ordered forfeiture of the weapons involved in counts numbered 7, 19, 20, 21 and 22, that is, the third category of possessing unregistered firearm offences and allowed the appellant three months to pay.

	The appellant had held a licence for category A and category B class weapons, which licence expired on 5 July 1993, the appellant's birthday.  At that time, the appellant had guns of various sorts and had had them for some years.  He is a collector of guns.  They were kept in a locked shipping container.  The guns were kept safely and in good condition.  There was no suggestion they were used for dishonest or unlawful purposes or anything of that sort.  The learned Magistrate so found.  The appellant operates a security service and the learned Magistrate had unchallenged evidence, which he accepted, of the appellant's positive good character.

	The learned Magistrate, whilst not totally clear from the appellant's explanation as to how each of the weapons had originally come in to the appellant's possession, expressly found the weapons were not in any way connected with illegality, "...other than failure to comply with paperwork of the Firearms Act or its predecessor."  The learned Magistrate appears to have been particularly conscious of the possession of unregistered firearm counts in the second and third categories, that is, relating to weapons acquired by the appellant but never registered by him at all.  The learned Magistrate said those counts, "Demonstrate to me a fairly consistent cavalier attitude towards the Firearms Act."  The learned Magistrate also said (transcript p25):

	"It's quite plain to me, as I've said, that he's been cavalier in relation to his obligations and I think that is a consideration, especially in an Act, in dealing with an Act which is so clear as the Firearms Act, where we have a clear obligation on any of us who wishes to exercise the privilege of bearing arms, to regulate himself accordingly.  We're not in the situation of the Americans; we do regard it as a privilege, and privileges have their responsibilities."

	The learned Magistrate said that the appellant's attitude was such that it would be inappropriate to release him on a no conviction bond as the learned Magistrate had been invited to do by the appellant's counsel.  The learned Magistrate said that at the same time he was "quite satisfied there is no reason to impose penalties with a large amount of personal deterrence built in."  In so saying, the learned Magistrate did not say personal deterrence was an altogether irrelevant sentencing factor.

	There were originally four grounds of appeal, viz:

	"1.	The learned Magistrate erred in law in that he imposed a sentence which in all circumstances was in breach of the totality principle.

	2.	The learned Magistrate erred in law in that he imposed a sentence which was manifestly excessive in relation to Count 1.

	3.	The learned Magistrate erred in law in exercising his sentencing discretion by declining to impose a bond pursuant to Section 4 of the Criminal Law (Conditional Release of Offenders) Act.

	4.	In relation to counts 2, 4, 5, 6 and 17 the learned Magistrate failed to take any or any proper account of the inherently duplicitous nature fo the offences created by Sections 51 and 52 of the Firearms Act and thereby imposed penalties which were excessive."

	A further ground of appeal was added by leave and that was that the appellant was denied procedural fairness in so far as the learned Magistrate made his remarks about the cavalier attitude of the appellant after the appellant had given evidence and without any advance warning as to the Magistrate's thoughts.  M v Waldron (1988) 56 NTR 1 at 5, Ross v Svikart (1989) 99 FLR 134 at 138-9, and G v Bourne (1991) 105 FLR 52 at 55-57 were relied on.  

	As to ground 1, it was agreed that the total penalties were manifestly excessive, but given the number of unregistered firearms involved and the experience of the appellant with firearms, it can not be said that the total fines and levies were excessive in the circumstances of the appellant's offending.  It is apparent that the experienced learned Magistrate did take account of the totality principle in structuring the fines he did.  The fines totalled a round number.  The total fines were less than one half the maximum fine applicable to the first count, cf. Brown v Lynch (1982) 15 NTR 9 at 11-12 per Forster CJ, Flanigan v Barrett (1988) 7 MVR 31 at 44 per Martin J, as he then was.  There is no substance in this ground of appeal.

	It was said that the fine of $500 in respect of the first count was substantial and excessive, given the appellant's good character and given that it was never suggested that anything more than inadvertence was involved in the offence, and that all that was involved was an eight day lapse.  Again, having regard to the number of firearms involved and the general circumstances, I do not think it can be said that the fine was manifestly excessive, but, to the contrary, was within the learned Magistrate's discretion.  The learned Magistrate was working within a maximum fine of $5,000 and a one year gaol term, and given this number of firearms, and, particularly given that the accused was a collector of firearms and an operator of a security business, it can not be said that the fine, viewed apart from the other offences, was manifestly excessive.  In any event, it is the overall picture which matters, and in cases where multiple offending is being dealt with the ordinary rule that such a sentence must be proportionate to the offence yields to the totality principle, that the total punishment must be appropriate to the cumulative extent of the wrong doing:  see per Kearney J in Clair v Brough (1985) 37 NTR 11 at 17.
	Much was said before the learned Magistrate as to the effect the convictions might have on the appellant by reason of his operating a security service.  It was a submission made to the learned Magistrate as to why he should release the appellant on a no conviction bond.  The learned Magistrate, having regard to the number and nature of offences, thought it inappropriate to do so.  It can not be said that the learned Magistrate travelled outside his discretion to so conclude.  The learned Magistrate did conclude his overall remarks by saying:

	"I would suggest to the defendant that if he feels it will be difficult to obtain work as a result of these convictions, that it might be a good investment to get a transcript of the proceedings so that people can see that this is totally unconnected with his fitness as a security guard or as an employer of security guards."

	It was further argued that the learned Magistrate erred in law by finding the appellant had demonstrated a fairly consistent cavalier attitude to the Firearms Act when neither the agreed facts put before the learned Magistrate, nor any other evidence - so it was said - justified such a finding.  It was argued that since neither the prosecution nor the learned Magistrate had put any such proposition to the appellant or his counsel, or offered the appellant or his counsel the opportunity to rebut such a proposition, there had been procedural fairness.  

	I do not think there is any substance in this argument.  The appellant gave evidence and in particular some evidence about how he acquired the weapons, when, and from whom.  The facts of the offences speak for themselves.  

	What I have described as the second and third category of possessing unregistered firearms offences related to firearms held for some years.  They were never registered by the appellant, and they ought to have been registered by the appellant.  The learned Magistrate, with respect, was stating the obvious when he said the appellant had demonstrated "a fairly consistent cavalier attitude" to his responsibilities under the Firearms Act.  In the circumstances of these offences, there was no need to say so explicitly during the hearing, it was for the appellant in his evidence to make the most of mitigating circumstances to explain the offences, and he was given that opportunity and took it.  This is not a case where a submission was rejected without an opportunity to address it with evidence.  The learned Magistrate took a view of the facts presented to him and it was not incumbent on him to enable the appellant to give a second lot of evidence in a further endeavour to prop up his case.  The learned Magistrate, on the materials before him, was entitled to draw an obvious conclusion and there was no error of law on his part in this regard.

	All grounds for appeal failing, the appeal should be dismissed.
	____________________

