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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
 



N' 277 of 1991
(9114066)
IN	THE	MATTER	of	an
appeal	under	the	Work
Health Act

BETWEEN:
CHRISTOPHER	PAUL PATRICK HORNE
Appellant
AND:

SEDCO FOREX AUSTRALIA PTY LTD
Respondent

CORAM: Mildren J.


REASONS FOR JUDGMENT
(Delivered 13 February 1992)

This is an appeal from a decision of the Work Health Court: The facts as found by the court are as follows. The Appellant was a galley-hand employed by the Respondents on the Respondent's oil rig. On 1 February 1990, the Appellant was descending stairs with a load of rubbish when he slipped. He fell about three stairs to the bottom, striking his right shoulder heavily on a steel bulkhead. His  shoulder was sore following the fall, and he sought treatment from a "medic" on board, who did not think it serious enough to send him ashore. Eventually the Appellant applied in writing to be sent ashore, and he was flown out on 6 February 1990. On that day he saw Dr Meadows,  a general practitioner retained by the employer, who considered that he suffered from a "flare-up" of an "old distal third of the clavicle injury." He was given  a medical certificate  covering the period  6 February 1990 to
10 February 1990. On the latter date, there was a routine crew  change.  On  February  s,  the  Respondent's personnel


premises February.
 at Winnellie to catch the flight to the rig on l0 The	Appellant	did	not	object,	although	the
medical	certificate	covered	that	day.	On	the	l0th,	the
Appellant arrived late, and he was not allowed to board the
aircraft. requiring
 The	Respondent employees to be
 had	imposed	a	strict		rule punctual	as the pilots	needed
accurate information about luggage and passenger weight. As a	result,	the	Respondent		dismissed	him.	The	Appellant expected that he was well enough to do a large part of his duties, and that others would "cover" him for what he could not do. The court found	that the Appellant was not, in fact, fit to return to his work on that day. The Court
found that the Appellant had suffered a right supra spinatas infringement syndrome as a result of the fall. He was issued medical certificates for the period 12 February 1999 until 3 June 1990. On 25 June 1990, the Appellant underwent surgery. The Court found that he was, until then,
in	pain, and could not carry weights such as flour  drums
and sugar bags on his right shoulder, although he could have performed many of the other tasks of a galley-hand.

On about 20 February 1990, the Respondent sent a notice to the Appellant purporting to cancel his entitlement to weekly payments. Apparently weekly payments had been made up to that time.

By Application to the Work Health Court dated 13 March 1990 the Appellant appealed against the Respondent's decision to cancel the Appellant's weekly payments on 20 February 1990, pursuant to s.lll{l) of the Work Health Act. This was undoubtedly the correct procedure: see Morrissey v. Conaust Ltd (l99l) 77 NTR 19 at 25. The statement of Claim did not specify the orders sought by the Appellant. But it follows that if the Appellant sought to appeal that decision, the relief to which he was entitled was an order that the employer resume payments of compensation. The Respondent's
Answer was in the nature of a general denial of the
Appellant's claim. It is however pertinent to observe that there was no claim for payment of a specific sum or sums of compensation, nor was there a claim for penalty interest, referred to in the pleadings.

On 3 December 1990 Mr Gray SM had made an order that the Respondent make interim payments to the Appellant of compensation in accordance with sections 64 and 65 of the Act, such payments to date from 10 February and continuing. Presumably this order was made pursuant to s.107(2)(c) of the Work Health Act.

At the hearing before the Court on 28 March 1991, the question of what matters the Court were asked to determine was raised by counsel on both sides. Mr Cassells, counsel for the Respondent, submitted (Transcript, p.242):
"There's only one issue on the pleadings, and that is: was the respondent entitled to cease payments when it did?"

Mr Waters, counsel for the Appellant, sought to re-open his case to lead evidence about the quantum of medical expenses which he sought to recover. Mr Cassells in response to that application said (Transcript, p.243):
"Well, the only difficulty I have there, Your Worship, the state of the pleadings, there being no other application at any time before the court, the - the respondent has limited its case purely to the question of the termination of the payment. There's nothing in the pleadings to raise any other issue."

Mr Cassells went on to tell the Court that if the Court found in the Appellant's favour, there would be no difficulty in paying those expenses. The following exchange then took place (Transcript, p.244):
"Mr Cassells:	...	it's	just	that	I'm	not
prepared to go into evidence on questions of expenditures and rates because it's not an issue raised in the pleadings.
Mr Waters: Well, I hear what my friend says,
but I'm still extremely curious as to what he says about the quantum of payments.
Mr Cassells:

Mr Waters:
 I've		never it	because pleadings.
Well ...
 concerned		myself it's	not	in
 with the
Mr Cassells: Mr Waters:



His Worship:
 I'm	not	obliged	to	say	anything about it.
I could seek, I mean, I'm really seeking some assistance. I could seek, as a result of any finding you may - declaration that certain payments are, as a consequence, due. And, sir, it would seem to be
I'd	have		thought				any	finding	I made		favourable	to	you	would well,		that		would			follow consequentially			anyway.			It's really a matter of having some of those which are marginal."

I am not sure what the learned magistrate meant by these remarks. Presumably he had in mind making an order that the Respondent pay an ascertained sum of compensation up to the date of the hearing.

After some further discussion, Mr Cassells said (Transcript, p.245):
"Mr Cassells:




His Worship: Mr Cassells:

His Worship: Mr Cassells:


His Worship:
 Could I suggest on this point, Your Worship, something which might resolve the difficulties for everyone, that I would be surprised if Your Worship would deliver an ex tempore judgment in this matter.
I wasn't intending to.
So it will be little time (sic) before Your Warship's in a position to ...
And surely by the time ...
Surely, between now and then, if we haven't negotiated to a position, well then the matter can be dealt with by you then.
Yes.
Mr Waters:
 Yes. that.
 Very	well	then.	I	accept
His Worship:
 I	mean,	my	decision the necessity	for it.
 will	decide And if the
decision is that we need to know his figures, well then bring them on. 11

Later, in submissions,	the following	exchange took	place (Transcript, pp 248-251):
"Mr WATERS:	The (inaudible) start and finish,
we say, in terms of what you are asked to determine is what you are asked to determine by the terms of the appeal, and that there is  not - there is not some wide range of discretion vested in Your Worship sitting on appeals to act, as it were, at large over all of the issued (sic) which have come  up since that time.  Were that so

HIS WORSHIP:
MR WATERS: HIS WORSHIP:
MR WATERS: HIS WORSHIP: MR WATERS:
 So that if a man is entitled to full payments ...
At the time of suspension.
at	the	time	of	suspension, then that will continue ...
Until	there	has	been	a	valid cancellation.
until there has been a valid cancellation
Yes.
HIS WORSHIP:
MR WATERS: HIS WORSHIP:
MR WATERS: HIS WORSHIP:
 which is either becomes fully fit again ceases to be ...
When	he	ceases incapacitated.
be incapacitated. And that, according to And that ...
 when	he
- when he
to	be
MR WATERS:



HIS WORSHIP:
MR WATERS:
HIS WORSHIP:
MR WATERS:


HIS WORSHIP:
MR WATERS:
 Morrissey's case, is something the work - I profoundly agree with that - but it's something that the employer can determine of his own volition.
And without notice.
Without	notice.	But	there's	no evidence of that in this instance. Yes.
The only cancellation or suspension that they have sought to defend is the one that occurred in February.
Yes.
It could be that - and I'm not critical of them since Morrissey's only come out in the last month or two - that they could at any time,
, '













HIS WORSHIP:


MR WATERS:
















HIS WORSHIP: MR WATERS:
 even now - and I might confidently predict that, if Your Worship is with us in that case, that the moment we walk out of this court - if they're properly advised and I'm sure they will be - they will cancel or purport to cancel. Then the procedure that the Act lays down would entitle us to make an application under 104.
If we did, then we would of course be coming back to Your Worship or another magistrate, asking not for
	not alleging total incapacity. At least the evidence is in, isn't it? And Mr Bromwich dies, and Mr Baddeley dies, and Mr Schmidt dies and got it all.(sic)

Well, the evidence is certainly in to this effect, that the applicant won't be suggesting in any subsequent application that he's totally incapacitated for any form of employment under section 65. He will be alleging some lack of capacity which we'11 need to take the unfortunate magistrate who hears that application through the labyrinths of section 65, which is
	it really is a labyrinth because of all the various competing factors you'd have to take into account.

But it's our submission that mercifully . you won't be obliged to do that. And neither of us has really given you sufficient information upon which you can make that determination, although you must ...
Well, lead me back to the path from I should not stray.
Yes. So, sir, we're really at that point of determining whether or not the - the only issue is whether or not. at the time that the cancellation took place, the worker was incapacitated for emplowent as the Work  Health Court dictates. If there's any doubt about the limits of the matter, they are - it is quite clear nothing more has been agitated by the appeal. There's





















HIS WORSHIP:


MR WATERS:



HIS WORSHIP: MR WATERS:
 been no cross-claim. There's been no subsequent allegations, either in evidence or any other way or any subsequent cancellation or any subsequent variation in disability, which is strange, you might think, because it would have been open to the employer to perhaps manfully concede that at least while he was having his operation he was incapacitated for work, and then create, for example, by pleading or allegations of some subsequent cause of action as to lack of capacity.
And of course there is clear evidence, you might think, that some degree of capacity had returned at least by November when Mr Baddeley had him back on light duties. But that's not where things are at and we should not be in business even with difficult legislation like this of telling insurers how they should conduct themselves ...
Well, are you saying that you're not necessarily asking for payments up to the date of judgment?
We say that if you find for us, then there is - then you must. as a consequence, order payments up to the present time and continuing.
I think I must unless you concede that your man is either dead or fully capacitated.
Yes, which we don't, we don't do." (Emphasis mine).

Mr	Cassells,	in his final	submissions	said	(Transcript,
p.260):
"MR CASSELLS: Thank you Your Worship. At the outset can I deal with the point that my friend spent some time on at the start of his address. And that relates to: what is the relevant issue? The relevant issue is merely whether the cancellation of benefits was a proper cancellation; should the benefits
have been cancelled at that time? And it's automatic what flows from that, depending on the decision made by Your Worship. It may be the only issue in which I will agree with my friend. (Emphasis mine).

It is clear enough from these passages that the parties accepted that the only issue to be determined by the Court, at least initially, was whether or not the Respondent was entitled to cancel the Appellant's weekly compensation, and if not, the issue of the quantum of the weekly payments thereafter due to be paid, would be a matter for further consideration by the Court. The reference by Mr Waters to "Morrissey's case" was clearly a reference to Morrissey v. Conaust Ltd (1991) 77 NTR 19, a decision of the Court of Appeal. That case decided, inter alia, that s.69 of the Act conferred on an employer the right to cancel payments of weekly compensation being voluntarily made, without notice, where a worker ceases to be incapacitated; but, where the employer decides to reduce a payment of compensation, 14 days' notice, together with written reasons, had to be given. In each case the Court held that the employee concerned had the right to appeal to the Work Health Court pursuant to s.111(1) of the Act, and the employer would carry the onus of establishing the change of circumstances which warranted the cancellation or reduction of the amount of compensation. That decision also seems to have discussed whether s.69 applied so as to permit an employer to cancel or reduce payments which had been ordered to be made by the Court. Mr Waters' submission to the learned magistrate seemed to suggest that s.69 did apply in these circumstances. I will return to this later.

The Court, which delivered judgment on 20 May 1991, found that the Appellant's incapacity had not ceased as at the time of the notice, and that although "the evidence reveals that worker's disability has resolved itself, that for a
long time he has  had  either  limited  or  full  capacity  for work" these were not issues before the court. The learned Magistrate said:
"The employer might have stopped payments when total  incapacity  ceased,  or  taken  such  action  as  it might have been advised. The Work Health Act protects the worker  until  the  employer  takes proper action."

Accordingly, on 20 May 1991 the Court ordered that the Respondent resume compensation payments to the Appellant with effect from 10 February  1990,  and  would  hear  the parties on the question of costs.

There  is  no  appeal  by  either  party  from  the   Court's  decisions of 3 December 1990 or 20 May 1991.

Following			the		Court's		decision		dated	20		May		1991,		the hearing resumed on 17 June 1991. At that hearing Mr Waters, counsel	for		the	Appellant,		sought	formal	orders	for		the payment		of			certain	sums	of		compensation		and		penalty interest. Those orders were opposed  by Mr  Hiley QC who	then appeared			for			the		Respondent.		The substance			of	Mr		Hileys' submission		(Transcript, pp 270-273) was that  there  was no such issue  before  the  court,  _that  before  the  Court  could make any such order , there should  be  a  proper  application before the  Court,  and  that  the  Respondent  should  be  given the opportunity to cross-examine  the  Appellant  further  on those  issues,  and  if  necessary  call   further   evidence. Further, Mr Hiley QC advised the  Court  from  the  Bar  table that the Respondent had, (presumably since 20 May  1991, although exactly when was not  stated)  "formed  the  view  that the  Appellant's  incapacity  ceased  on  or  before  31  January of this year as a  result  of  which  it  no  longer  remains  liable to pay any moneys from  that  date."  Mr  Waters' response to this submission was that the Court was functus officio  andcould  not,  or  should   not,   allow   the   issue   of the  time  when  incapacity  ceased  to  be  reopened.  Then followed somewhat discursive submissions between counsel


and the learned magistrate as to what should be done. In the end, I have come to the view, after carefully considering the transcript of proceedings of 17 June 1991, that the only relief the Appellant sought that day was for
interest pursuant interim payments p.274). At pages
 to s.109 of the Work Health Act upon the ordered	by	Mr	Gray	SM.	(Transcript, 281-2 of the transcript, Mr Waters filed
in Court what appears to have been a separate application for interest, having shortly before that (Transcript, p.280) told the Court:
"So, Your Worship, all that we suggest Your Worship should this morning is to ... seek to deal with the application which we've given in respect of the interest at the penalty rate as contemplated by section 109. 11

I will need to deal with s.109 of the Act more fully later. At this stage, suffice it to say that s.109 permits the Court to award interest on unpaid compensation where it is satisfied that the employer has caused unreasonable delay in the payment of compensation.

As to this submission, Mr Hiley QC, submitted that he should not have to deal with that application at that time as it could not be argued until the quantum of the claim had been resolved, and the quantum of the claim was not yet able to be resolved for reasons which he had previously mentioned. To this Mr Waters responded"··· I will make it crystal clear that we are seeking penalty interest, we are not seeking enforcement. We will take another application out in respect of enforcement." (Transcript, p.284).

In response to this, Mr Hiley QC maintained that"··· all I can do is repeat my earlier submission to the effect that there has to be a hearing as to this man's ability to earn. until and unless there is, it's just not possible to proceed any further."
The impression I have is that  the  magistrate  was left  in-a state of confusion as to precisely what was wanted. His Worship's  ultimate  confusion  is  evident  (Transcript,  p.287) in the following exchange:
"HIS WORSHIP:	Well,	I	guess	we've	gone	around
the point as far  as  we  can today. At this stage I expect to give my decision next week ...
MR HILEY:	Sorry,	but	just	before	Your
Worship adjourns, this is your decision about what, if I can ask?
HIS WORSHIP:	That's a good question. About what
we've been doing today."

No further evidence was given, and the proceedings were adjourned. On 1 July 1991, the Court delivered reasons "Supplemental To Those of 20 May 1991. ll In  those  reasons, the Court found that the Appellant ceased to be
incapacitated	on 28 February that  the Appellant	ceased to and	that	the Respondent	was
 1991,	and made	declarations be  incapacitated	on that day entitled	to	cancel	payments
without	notice   on that  date.	In  addition,	the Court	found
that the Appellant had earned $518 during the period of incapacity. As to any question of the worker  being  only partially  incapacitated,  although   the   Court's   reasons   are far from  clear,  it  seems  that  the Court  took  the  view  that in the absence of any  notice  by  the  Respondent  employer under s.69 of the Act seeking to reduce the payments, the employee was entitled to be treated  by the  Court  as  if  he were totally incapacitated. His Worship also vacated his previous "order" as  he  found  that  it  wasnot a  proper  order to be made on the pleadings.

After the Supplemental Reasons  were  delivered,  the  Court  heard further submissions on 10 July  1991.  The  Appellant sought    an   order    for    payment    of    compensation  totalling
$17 , 3 O 7 . 8 O    and      interest    and costs.    The Respondent    did    not consent  to  any  of  those  orders,  al though  in  view  of   the court's  findings   as   expanded   in   the   supplemental   reasons, the  Respondent  did   not   demur  from  the   quantum  of   the total
amount claimed. The Court ordered the Respondent to pay to the Appellant $17,307.80, noting a payment of $6,687.60 of this sum having already been paid, ordered interest to be paid at the rate of 20 per cent (per annum?) on each weekly payment not paid after 4 August 1990 from the date it fell due to the date of payment and ordered the Respondent  to. pay the Appellant's costs.

Both parties have appealed from these orders and from the decision of the Court embodied in the Supplemental Reasons.

The Appellant's Notice of Appeal contains twelve grounds of appeal. Ground (f) of the Notice of Appeal is as follows:

Ground ff):
 "His Worship was wrong in law in  finding that he should determine whether the Appellant had ceased to be incapacitated and at what time incapacity had ceased."
A number of other grounds repeat the same theme in various ways.

It is clear that the learned magistrate did decide this issue. In his supplementary reasons he said: "It is plain that I must determine whether this worker has ceased to be incapacitated and at what· time,11 and he found that the Appellant ceased to be incapacitated on 28 February 1991. The Respondent does not now complain about this finding. It now submits that the Appellant invited the Court to assess his entitlement to compensation and to quantify  it up to the date of the resumed hearing on 17 June 1991, that the issue was open on the pleadings and that the Appellant cannot now complain if the Court acceded to that request.

I have already briefly referred to the state of the pleadings. Rule 6 of the Work Health Court Rules provides:
11 ( 1) Proceedings by a worker for the recovery of compensation shall be commenced under s.104 of the Act by filing an application to the court in accordance with Form 1.
(2) An	application	filed	under	subrule	(1)
shall-
((a) to (d) - not relevant]
(e)	specify the nature and amount of compensation sought.
[(f) - not relevant]
(g) include a statement of claim stating concise details of the facts giving rise to the claim, which shall be signed by the applicant or a legal practitioner on behalf of the applicant. 11

The application	before the Court was not made under  this
Rule. It did not seek the recovery of compensation, nor did
it specify the nature and amount
 of compensation
 sought.
The application was not in accordance with Form 1 at all.
The form used was Form 3. It was an "Appeal Against Cancellation of Compensation Payments" brought pursuant to s.111(1) of the Act. It is governed by Rule 13 of the Work Health Court Rules, which provide (relevantly):
"(1) An	application	to the court	under	section
... 111 ... of the Act shall be commenced by filing an application in accordance with Form 3.
	Subject to subrule (3), an application filed under subrule (1) shall conform to the requirements of rule 6(2)(a)(b)(f) and (g).
	An application filed under subrule (1) shall-
	specify the date and time it is to be heard by the court;
	specify the type of application; and
	include suffi-cient · copies of a blank Form 4 for filing and service in accordance with rule 14.11


Rule 14 of the Work respondent to file an alia):
 Health		Court		Rules		requires	a answer	which	shall	state	(inter
11(d) the	grounds		and respondent	opposes applicable);
 extent the
 to	which application
 the (if
	the facts alleged by the applicant which are inaccurate or complete (if applicable); and
	concisely the facts, and identifying the documents which the respondent desires to bring to the attention of the court or on which reliance is placed (if applicable)."

'


Rule 24 of the Work Health Court Rules deals with pleadings. Rule 24(2) provides that the Rules of the Supreme Court relating to pleadings, with any necessary changes, apply to and in relation to matters in the court so far as they (a) are capable of applying to those matters
(b) are not inconsistent with the Rules (c) can be applied without injustice to a party; and (d) can be applied without unduly prejudicing the expeditious determination of the matter. Consequently Rules 13.10 and 13.11 of the Supreme Court Rules which relate to particulars and the power of the court to order further and better particulars of a pleading generally apply. Also Rule 13.02(1}(c) of the supreme Court Rules generally applies; i.e. the pleader should state what relief or remedy, if any, is claimed.

Rule 25 of the Work Health Court Rules permits the court to allow a party to amend its pleadings, and "all amendments shall be made as are necessary for the purpose of determining the real questions at issue between the parties."

There is no specific provision in the Work Health Court Rules conferring a general power on a magistrate to dispense with non-compliance.

The purpose of pleadings in the court, in my opinion, is the same as it is in the Supreme Court. The first function is to define the issues between the parties. The second is to control the admission of evidence at trial. Williams, Supreme Court Practice in Victoria, Butterworths, 1987, observes at p.85:
"Recording the issues which the court decides is a function of pleadings. It would seem to follow, therefore, that the court should decide only the issues that the pleadings disclose and further, that if an issue arises for the first time at trial, the court ought not to decide the issue unless it is incorporated in the pleadings."
In a footnote to this passage, the learned author says:
11'Cases  must  be  decided  on  the  issues  on the record; and if it is desired to raise other issues they must be placed on the record by amendment': Blay  v.  Pollard  &  Morris  [1930] 1 KB 628 at 634, per Scrutton LJ. 1 A court of appeal will not treat reliance on (pleadings and particulars), which are, after all, the backbone of the litigation, as pedantry or mere formalism': Pulham v. Dare [1982] VR 648 at 653, per Brooking J., referring to Esso Petroleum  Co  Ltd       v.       Southport    Corp    [1956]  AC  218  at 241;
[1955] 3 All ER 864 at 871, per Lord Radcliffe. See also Re		Brisbane	Meat		Agencies		Pty				Ltd		(in liq)		[1963] Qd R 525 at 530. The principle that the parties are obliged to develop, by the effect of	their		own	allegations,				the		questions		for decision,	should	not		be abandoned	in		order			to permit mutual allegations to be left at large and unpleaded:Official Receiver			v.		Feldman		(1972) 4 SASR			246.			Notwithstanding				the		wide	power			to permit pleadings to be amended, it has been said that they continue to play an		essential part in civil litigation and to 'shrug off a criticism as "a mere pleading point" is therefore bad in law and bad practice': Farrell	v.   Secretary			of	State [1980] 1 All ER 166 at 173, per Lord Edmund Davies."

Sometimes evidence is admitted which raises a new issue at the trial without objection by either party. If this occurs, "a judgment cannot be impeached on appeal on the ground only that it rests upon a finding on an issue of fact that was raised by the evidence but not the pleadings, unless the party who lost on the issue can show that he did not have a proper opportunity at the trial to deal with the issue in an appropriate way": see Williams, op. ci t., at
p.86. similarly, an issue can be abandoned, although pleaded, without the necessity for any formal amendment if the parties consent.

The pleadings of the Appellant in this matter were defective in a number of respects if the Appellant sought an order of the Court for payment of a specific sum of money for weekly compensation. Firstly, the statement of Claim was deficient in that it did not state what relief or
remedy the Appellant sought. Secondly, nowhere was there -a specific claim for the payment of an amount of weekly compensation. In paragraph 8 of the Statement of Claim, the Appellant pleaded that "the Appellant is still suffering from the effects of the injury suffered during the course of his employment with the Respondent on 1 February 1990, and continues to be unfit to resume his normal duties," an allegation which the Respondent simply denied. The Appellant did not allege in its pleading that he continued to be totally incapacitated; nor did the Respondent seek to raise by its pleading that the Appellant was partially incapacitated. The rather amorphous nature of paragraph 8 of the Statement of Claim and the simple denial contained in the Answer left this issue vague. Whatever issue these pleadings may have sought to raise, it seems to me that it was, by the conduct of the parties, put to one side. The issue, as the parties themselves defined it, was whether the employer was justified in determining the weekly payments as at 10 February 1990. Any question of the quite separate issue, as to whether, after that date, and for how long, the appellant remained incapacitated, and if so, whether that incapacity was total or partial was to be left for another day.

When the hearing resumed on 17 June 1991, Mr Waters initially sought an order quantifying the amount of the compensation payable, but, Mr Hiley QC who then appeared for the Respondent objected to that course and submitted that that raised the question, at least for the purposes of s.65, whether the Appellant was still totally, or only partially incapacitated after the first 26 week period, as well as other factual issues which had not been canvassed or fully canvassed, or was not the subject of the pleadings, previously. In the light of those submissions, Mr Waters, it seems to me, abandoned that application but submitted that the Appellant was entitled to interest pursuant to s.109 of the Act, and stated that that was the


only issue to be determined.

In the light of that submission, and the objection of the Respondent to any other inquiry, it seems to me that the Court was not able to make any of the determinations it made in its supplemental reasons of 20 May 1991. Put simply, those matters were not before it. The only issue which was before it at that stage was the question of "penalty" interest. I will return to that question later.

After the Supplemental Reasons were handed down, the Appellant then sought an order for the payment of specific sums of compensation in accordance with the Court's findings. The quantum of the amount was not then able to be in contention because of the findings which the magistrate made. I do not consider that by seeking that order the Appellant had abandoned its previous position. It is my view that the Appellant merely sought to quantify the amount owing to it flowing from the findings dated 1 July 1991. Accordingly, the Appellant is entitled to succeed on his Notice of Appeal.

Before leaving this ground of appeal, I must say I have some sympathy for the learned Stipendiary Magistrate. The submissions of the parties before him were at times disjointed, poorly argued, and difficult to follow. The pleadings were inadequate to raise the issues which Mr Waters sought to raise and then abandoned. Mr Waters in particular failed to make his client's position as clear as he might have, and confusion reigned when he sought orders quantifying the claim and then resiled from that position, whilst leaving the impression that he would be ultimately applying for other relief. On the other hand, with respect, the learned stipendiary Magistrate should have taken a firm hand, and told counsel that unless and until the pleadings were properly amended to spell out the issues between the parties and the relief sought, no other issue than that
which the parties both agreed was before him would be entertained.

As I am of the opinion that the learned stipendiary Magistrate's decision of 1 July 1991 and the orders made pursuant to it cannot stand it is not necessary to deal with the other grounds of appeal contained in the Appelant's Notice of Appeal.

As to the Cross-Appeal, grounds (a) and (b) were abandoned and I need not consider them. As to ground (c) , the Respondent complains that the Court was in error in holding that the Respondent was not entitled to cease or reduce weekly payments after 4 August 1990 (i.e. after the first
26 weeks of incapacity) without giving a Notice of Intention to do so. If the learned stipendiary Magistrate intended by his remarks to find that an employer could not, after the first 26 weeks of incapacity, pay his employee, who was still totally incapacitated, at the rate fixed by
	of the Act (because such rate inevitably is less than the rate payable under s.64 of the Act during the first 26 weeks of incapacity) I respectfully disagree with him. Section 69 of the Act begins with the words "Subject to this  Subdivision"  and  s.. 65  is · contained  within  that

subdivision.
 Accordingly,
 in	my	opinion,
 in	those
circumstances
 no	notice	..under · s.. 69
 fs	required.
Alternatively, I do not consider that there is a reduction of compensation within the meaning of s.69 in those circumstances. However, I am unable to find anything in the learned Stipendiary Magistrate's reasons to show that he intended to make any such finding. As I have mentioned previously, what His Worship does seem to have concluded was that, notwithstanding that the Appellant was only partially incapacitated after 26 October 1990, that, unless the employer gave a notice pursuant to s.69 of the Act, the Appellant was entitled to be compensated as if he were totally incapacitated.
,,



Indeed it was the Appellant's position, both before the Work Health Court and before this Court, that the only way in which the employer Respondent could raise any question of partial incapacity or cessation of incapacity after 10 February 1991 was by way of s.69 of the Act. At the time of the hearings before the Work Health Court and at the time of the hearing of this appeal that section provided as follows:
"Subject to this subdivision, except where -
	the person receiving it;
	ceases to be incapacitated; or
	dies; or
	the payments of compensation were obtained by fraud of the person receiving them or by other unlawful means,

an amount of compensation under this Subdivision shall not be cancelled or reduced unless the worker to whom it is payable has been given -
	14 days notice of the intention to cancel or reduce the compensation and, where the compensation is to be reduced, the amount to which it is to be reduced; and
	a statement in the prescribed form setting out the reasons for the proposed cancellation or reduction and indicating that the worker has a right to appeal against the decision to cancel or reduce the compensation."


It follows that, if Mr Waters' submission was correct, upon a finding being made that the Respondent employer was not, on 10 February 1991, entitled to cancel the weekly payments, the Respondent would be compelled to resume them without any reduction, save as might be permitted by some other provisions in that subdivision (Subdivision B) of the Act. As I have already observed, the only other relevant section in that Subdivision which arguably may have permitted a reduction in the amount of the benefit without the procedure or powers of s.69 being exercised, was s.65, which deals with the quantum of compensation payable after the first 26 weeks of incapacity.
Mr Waters' submission, and the learned Stipendiary Magistrate's conclusions on this issue, seem to have been based upon a passage in Morrissey  v. Conaust  Ltd.  In that case Gallop J., with whom the other members of the court agreed, said (at 21):
"It has been authoritatively determined that a voluntary payment of compensation by an employer is a payment "due under"  the  Workmens' Compensation Ordinance because it  is  paid  by reason of and by reference to the Ordinance. Once such a payment has been made, the worker had a right to its continuation until the issue of liability was determined in the employer's favour:  Western   Australia   Coastal   Shipping Commission v. Wallner (so held  by  the  Federal Court and confirmed by the High Court).
In my opinion, the reasoning of the High Court should be applied mutatis mutandis to the words "an amount of compensation under this Subdivision" in s.69. Hence s.69 applies to any payment of compensation pursuant to the Work Health Act whether the employer pays voluntarily or pursuant to an order made by the Work Health court."

In my opinion, neither this passage in Morrissey' s case, nor the Act, leads to the conclusion that in all cases, unless the employer had served a notice under s.69, the court was bereft of jurisdiction to find that a worker is partially incapacitated and is to be compensated accordingly. It is one thing to say that s.69 in its previous form permitted an employer to discontinue or reduce a payment of compensation in certain circumstances; it is quite another to say that s.69 deprived the Court of power to award either no compensation or compensation at a rate appropriate to a worker's partial incapacity except in the circumstances contemplated by that section. Such an interpretation of the Act could lead to grave injustice. For example, an employer who ceased payments believing his worker to be totally incapacitated would not have been able to raise at any subsequent appeal that the worker was, in the alternative, partially incapacitated. It would have been necessary for the employer to choose whether to cancel
',



payments of compensation without notice or to give a notice under s.69 claiming a reduction of incapacity, and if he chose wrongly he could be upset on appeal and have to start all over again. As the court observed  in Morrissey's case,
s.69 is a procedural provision. Although s.69 did not, in precise terms say so, the section conferred a power on the employer. It did not restrict the court's jurisdiction. Where the section said "subject to this Subdivision ... an amount of compensation under this Subdivision shall not be cancelled  or  reduced,"  it  meant,  unilaterally   by the
employer.	Indeed,	s.86	of	the	Act	(which	is	not	in
Subdivision  B of Division 3	of the Act) entitled  a worker
to apply for a decrease in the level of his  weekly payments, and specifically permitted the employer to accept such a decrease: see s.86(3). Clearly, that provision was enacted to enable a reduction of weekly payments by mutual
agreement, unilateral
 and	it decisions
 demonstrates	that by	the	employer.
	 was

The	Work
 about Health
Court's functions, on the other hand, are governed by s.94 which provides:
1194. POWERS OF COURT
	the	Court	has determine -

 power	to	hear	and
( a)
 claims		for and	all incidental claims; and
 compensation	under		Part	V matters		and			questions to	or	arising		out	of	such
(b)
 all other matters required or permitted by this Act to be referred to the Court for determination,
and such other powers as are conferred on it by or under this or any other Act."

The Court's power to decide whether a worker was totally or only partially incapacitated could have arisen in a number of ways. It could have arisen out of a claim made pursuant to s.104(1). In my opinion, it could  also have arisen out of an appeal under s.111(1) from a decision to cancel compensation by an employer. Such an appeal in my opinion, was still a claim for compensation under Part V of the Act within the meaning of s.94(1)(a).
,,,.,



I therefore consider that, if the learned Stipendiary Magistrate was called upon to make findings relevant to the Appellant's entitlement, he was not precluded by the absence of a notice under s.69 by the employer from finding that the Appellant was only partially incapacitated, and from determining the extent of that incapacity. (I note that s.69 has, since the hearing of this appeal, been substantially amended and it is now clear that the Court's power to order the cancellation or reduction of compensation is not dependent upon a notice by the employer under s.69: see s.69(2)(d) of the present section).

The cross-appeal raises a number of other complaints about the learned Stipendiary Magistrate's Supplemental Reasons, but I do not consider it necessary to deal with all of them. One matter that I shall mention however, is where the burden of proving partial incapacity lay. The Respondent contends that the learned Stipendiary Magistrate was wrong in finding that the Appellant did not have the burden of proving partial incapacity, and referred me to J & H Timbers Pty Ltd v. Nelson (1971-72) 126 CLR 625. There is  no doubt, in my opinion, that in a case where the worker is receiving payments at a particular rate (whether for total or partial incapacity, and whether pursuant to s.64 or s.65 of the Act), and those payments were cancelled under s.69, the onus rested with the employer to justify its position: see Morrissey,  at 25; Phillips  v.  The  Commonwealth (1964)
110 CLR 347. Likewise, it seems to me that where the employer failed to discharge that onus, and wished to claim alternatively that the worker is partially incapacitated, the onus was on the employer to establish that the appellant is partially incapacitated.: c.f. Phillips v. The Commonwealth (1964) 110 CLR 347 at 351. This is in keeping with s.69 in its original form and is in accordance with Morrissey's case (at 25) which established that the onus of showing that a worker who was in receipt of benefits on the basis of total incapacity, but who was only partially
C



incapacitated, rested with the employer. But once this onus is discharged, the onus of showing the level of the partial incapacity and it money value rests with the worker: see Barbaro v. Leighton Contractors Pty Ltd (1979-80) 30 ALR
123 at 132, 159; J &  H  Timbers  Pty  Ltd  v.  Nelson  at 638, 641, 649, 650-51. The reason for this shift of onus was because as Smithers J put it in Barbaro, at 132:
"It is logical enough that the onus should then pass generally to the workman, particularly in relation to his lack of capacity to earn money in business or employment. In that connection the facts are necessarily known to him and not necessarily or even probably known to the employer."

(C.f. the Work Health Act, ss.64 and 65 which prescribe the level of benefit by reference to similar criteria). However, as s.69 has been substantially amended af_ter the hearing of the appeal by the Work Health Act (No.3) of 1991 which came into effect on 1 January 1992 and as I have not heard any submissions on the effect of that amendment, I wish to make it clear that these remarks concerning the onus of proof are confined to the position as it was prior to the amending Act.

The Respondent also cross-appeals from the Court's finding that there was an unreasonable delay in making payments of compensation to the Appellant after 4 August 1990, and ordering the payment of penalty interest pursuant to s.109(1) of the Act.

That section provides:
11109.	UNREASONABLE	DELAY	IN	SETTLEMENT	OF COMPENSATION
	If, in a proceeding before it, the Court is satisfied that the employer has caused unreasonable delay in accepting a claim for or paying compensation, it may -

	where it awards an amount of compensation against the employer - order that interest on



(,



that amount at a rate specified by it be paid by the employer to the person to whom compensation is awarded; and

	if, in its opinion, the employer would otherwise be entitled  to have costs awarded to him - order that costs be not awarded to him."


One ground of complaint may be quickly disposed of. The Respondent complains that before awarding penalty interest the Statement of Claim should have been amended to  claim the interest. However, a document which appears to have  been a fresh application (but filed in the same action) was filed in Court on 17 June 1991 (see Transcript, p.282). No objection was taken to that course, (although it appears to me to have been quite an incorrect procedure) and Mr Hiley QC made submissions as to the appropriateness of an order for interest. No submission was made that the Respondent wished to call evidence on that issue. Furthermore, the question of penalty interest was not finalised until the Court resumed on 10 July 1991. Again no complaint was made about the claim at that time, and further submissions were made by Mr Bradley who then appeared for the Respondent.

The learned Stipendiary Magistrate's findings, as expressed
extempore (Transcript, p.299) were as follows:
"In my view there was unreasonable delay  in paying the compensation and delaying the payments due from 4 August 1990 to 28 February 1991. Even on Mr Hiley's date of 31 January 1991, it has to be seen as delay up to that time. I take the view that the employer unreasonably took a punt where the whole purpose of the Act was to provide for those who may be entitled to be less able to bear the loss.

It seems to me that one doesn't have to go very far to call a delay an unreasonable delay in this legislation."

I must say that I consider that the learned stipendiary Magistrate's conclusions that there was unreasonable delay
somewhat difficult to fathom. The essential facts were:
	The Appellant appealed from a decision of the employer to cancel weekly payments.
	An interim order was made by Gray SM on 31 December 1990 to make payments in accordance with sections 64 and 65 of the Act.
	The appeal was heard in March 1991.
	The Court's initial findings were handed down  on 20 May 1991. Those findings related only to whether the Respondent was entitled to cancel payments after 10 February 1990.
	The Respondent paid the first 26 weeks' compensation (up to 4 August 1990) - precisely when is not clear  but presumably at some time between 20 May 1990 and 10 July 1991.
	The Court heard further submissions  on 17 June 1991 and delivered supplementary reasons on 1 July 1991.
	The final quantification of the claim was not made until 10 July 1991.
	At all times after 20 May 1991 the Respondent maintained that:
	the question of quantification was not before the Court;
	even	if	it	was,	and	the	worker	was	still

incapacitated,	the	worker	was	partially incapacitated only;
	the	burden	of	proving	the	quantum	of	that incapacity rested with the worker;
	the worker had not proved the extent of the value of his partial incapacity.


If the Court was intending to order penalty interest on the interim payments ordered to be made by Mr Gray SM, (which seems to have been what Mr Waters applied for), no regard seems to have been paid to s.89 of the Act which provides:
"When a person liable under this Part to make a weekly payment of compensation to a worker fails to make the weekly payment on or before the day
on which he is required to do so, the worker shall, in respect of that weekly payment, be paid, in addition to any other payment required to be paid under this Part,"
an amount represented by a formula which in effect provides for interest at the rate of 20% per annum on each overdue payment.

Having regard to the order of Mr Gray SM of 3 December 1990 that the Respondent pay the Appellant weekly payments pursuant to sections 64 and 65 of the Act, there was at least a possibility, unless that order ceased to be in  force by virtue of the orders made in July of 1991, of a duplication of interest payments.

It may well be that the order of Mr Gray SM was ineffective because it did not specify whether the Appellant is to be treated as totally or partially incapacitated; nor did it provide for any precise amount to be paid. Alternatively, the view may have been taken that this order merged in the Court's orders of July 1991. In so far as the orders of Mr Gray SM remained relevant, it is pertinent to observe that no steps were taken to enforce this order by the Appellant pursuant to s.114 of the Act, and the order seems to have been ignored by both parties. The parties' subsequent conduct of the litigation seems to have assumeq that the question of the quantum of the claim was a live issue to be determined at a later time, when questions, such as whether or not the worker was partially incapacitated for any period, if it came to that, might have to be debated.  If the Court intended to make an order for interest on the payments it ordered to be made by virtue of its order of 10 July 1991, as I have decided that that order must be set aside, the very basis upon which the order for  interest must have depended, no longer exists.

Given the way the proceedings were run by the parties I  have great difficulty in understanding His Warship's
..


reference to the "employer unreasonably taking a punt."

a
In all the circumstances, it seems to me the order for penalty interest cannot stand, and the Cross-Appeal must be allowed on that ground.

Finally, I consider that it has to be said that many of the problems occasioned by this appeal could have been avoided if the parties  had  taken the trouble to provide  adequate
,;:
pleadings in accordance with the Work Health Court Rules.

The end result is that the Appeal and the Cross-Appeal are both allowed, the determinations of 1 July 1991 and 10 July 1991 are set aside and the determination of 20 May 1991 is restored.

I do not consider that it is appropriate, for the reasons I have already given, for this Court to make any decision concerning whether or not the Appellant was, at some time after 10 February 1990, partially incapacitated, or when,  if at all, he ceased to be incapacitated. If those issues are to be debated that will have to be done in the Work Health Court.

I will hear the parties as to what other formal orders (if any) should be made in the light of these reasons and on the question of costs.

