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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 3 of 1992



BETWEEN:

ELDERS RURAL FINANCE LIMITED, FOSTER'S BREWING GROUP LIMITED & ELDERS LIMITED
Plaintiff

AND:

WILLIAM TAPP (As
representative of the estate
of CHARLES WILLIAM TAPP)
First Defendant

AND:

WILLIAM REX TAPP, JOE TAPP, BEN TAPP, WILLIAM TAPP AND DANIEL TAPP
Second Defendants



CORAM:	MARTIN J.



REASONS FOR JUDGMENT

(Delivered 16 July 1992)



This is an application by the Receiver and Manager appointed by the


Court in respect of certain pastoral properties and stock and the business or businesses carried on in respect of the same. That order was made on 28 February of this year and included a wide field of power.  Possession was granted to him to the extent necessary to enable him to conduct and carry on any business or businesses, and to enable him to preserve the stations and stock pending the hearing and determination of the action. In particular he was empowered to manage the business or businesses, acquire on whatever terms from time to time goods, chattels, provisions, plant and equipment, to employ and terminate the employment of workers and to enter into contracts for services, and to repair and maintain as may be necessary all or any plant and equipment on or about the pastoral properties.

There is no need to go into detail as to the background of the appointment. Briefly, the plaintiffs claim to be the mortgagees of the pastoral properties and stock under securities granted by the first defendant. (He has died since the commencement of the proceedings and a representative has just been appointed for the estate). In their action the plaintiffs claim possession of the property the subject of the securities pursuant to them. The action is resisted and it was the necessity to preserve the subject matter of the action which led to the appointment of the Receiver and Manager, pending the outcome of the suit. It is common ground that at the time of the appointment of the Receiver and Manager it was most important, in the interests of preserving the stock in particular, that there be formulated and implemented a plan for the carrying out of certain requirements of the government of the Northern Territory in relation to what has become known as the BTEC programme. In broad terms that programme required that the large numbers of cattle depasturing on the stations be mustered and tested for certain diseases. In any view it was a major undertaking. As part of the government directed programme, funds, which are called 'subsidies', are


made available by it to go towards the cost of carrying out what is an extraordinary exercise.

At the time the matters giving rise to this dispute came about there was on the three stations a large quantity of plant and equipment ranging from domestic furniture and appliances through to four wheel drive motor vehicles, saddlery and a helicopter. Plant and equipment of that type is required for the efficient muster of large numbers of cattle on properties such as those the subject of this dispute.

After his appointment, the Receiver and Manager came to the view that the second defendants should be contracted by him to carry out the day to day operations of the business conducted on the properties, including meeting the requirements of the BTEC programme, for the period of his appointment, subject to satisfactory performance.   He considered that as part of the contract "the first and second defendants would provide all relevant plant and equipment which they held to the businesses for the period of my appointment".   As part of that proposal it was envisaged that the subsidy would be paid to the Receiver and Manager who would then pay an equivalent amount to the defendants. There was other consideration flowing from him to them. Upon that basis the Receiver and Manager prepared an operating budget to cover a period of 12 months from the date of his appointment including the costs of the proposed contract with the defendants. He met, and had correspondence with representatives of the plaintiffs who disagreed with the proposal.

The relief sought by the Receiver and Manager, in the summons as amended, is a direction as to whether he can determine the payment of the defendants "solely on commercial grounds". By the time that summons was taken out and came on


for hearing the bulk of the work involved in the BTEC mustering programme had been carried out by the second defendants using the plant and equipment that was about the stations. They have in the meantime, as well, conducted the day to day management of the properties and continue to do so. It is not suggested that they were the only people who could have carried out any of that work nor that other plant and equipment could not be brought in, but there is an argument as to whether the proposal put forward by the Receiver and Manager is the most beneficial.

But beyond that, the major issue between the plaintiffs and the defendants, which impinges upon the question of how much should be paid to the defendants is the question of ownership or possession of the plant and equipment on the station properties at the time the plaintiffs purportedly exercised rights to take possession of the stations and the stock pursuant to the securities. It is not necessary to go into the details of those disputes because it became obvious during the course of the hearing that it would not be possible for the Court to make findings on those matters in the course of these proceedings. There are a very large number of individual items of plant and equipment. There is conflicting affidavit and other evidence going to ownership and rights of possession.   There is an argument as to the proper interpretation of the rights of the plaintiffs, pursuant to their securities over the land and stock, to take possession of plant and equipment used in the businesses. It is not intended to be exhaustive as to the nature of the disputes, but apart from the general areas of argument which arise between the plaintiffs and the defendants, it may be that there will be arguments between the estate of the first defendant on the one hand and the second defendants on the other. Just what plant and equipment was in fact used or proposed to be used by the second defendants in the course of carrying out their work, for which they had been engaged by the Receiver and Manager, has not been identified.




At one extreme the plaintiffs say that the second defendants were and are entitled only to be paid award rates of pay applicable in the pastoral industry for the work which they have done, and at the other end the defendants seek to be paid on the basis of having provided services as contract musterers involving not just their labour, but also the use of plant and equipment in conjunction with that work. The plaintiffs argue they should be paid nothing in respect of the plant and equipment since the plaintiffs say they were entitled to possession of it and thus it is in the possession of the Receiver and Manager. He should not be paying anything to the second defendants for the use of property to which he has the right of possession.

It cannot be doubted that at the time the Receiver and Manager was appointed there was a pressing need for him to decide what should be done concerning the implementation of a scheme of management to carry out the required BTEC programme on the properties. The fact that the Receiver and Manager has seen fit to bring this application is indicative that he is aware of his obligations in respect of those who it appears have a legitimate interest in the property the subject of the appointment. In Duffy v Super Centre Development Corporation Ltd (1967) 1 NSWR 382 Street J. at 383 spoke of the scope of the Court's function in an application of this nature. In the context of an appointment by the Court of a receiver and manager over the assets of a company (there is no distinction to be made on that basis in this case) his Honour said:

"To the extent to which he makes decisions from time to time, they are in effect made under the authority of the Court itself, and they are subject to review and control by the Court should a proper case be made out requiring such intervention. Whilst this Court does, therefore, have an ultimate control over the day-to-day actions of a receiver and manager, it is a control which is not in my view to be too freely exercised. If, of course, there can be shown to be some defect in the manner in which the receiver and

manager is conducting his duties - a defect arising either out of some want of good faith or out of some erroneous approach in law or in principle - then that is clearly a ground on which the Court would entertain an application by one of the interested parties for appropriate directions or some other form of remedial order. Where, however, the challenge made is that there has been an absence of prudence and wisdom in the receiver's decisions, a far heavier onus rests upon the party who seeks to challenge the decision in question. The Court will not concern itself with minor and ordinary decisions that he may have made: it must be shown that there is a decision of real significance in the affairs of the company and as to which there are real and substantial grounds for questioning its correctness before the Court will embark upon an investigation of what, if any, directions ought to be given".



In this case, for the reasons outlined, it has not been shown that the Receiver and Manager has been conducting the business, or intends to do so, in some manner which requires the Court's intervention. The respective rights and interests of the contending parties remain unresolved. At the bottom of p. 384 his Honour spoke of the scope and power of the Receiver and Manager to do that which he regards as prudent and commercially desirable in preserving the assets; at p. 385 he refers to what is "commercially necessary" and at p. 386 he speaks of the "business judgment of the receiver and manager as to the arrangements which are necessary".

It was probably with those observations in mind that the Receiver and Manager cast the relief sought in his summons. As cast, it would not be proper for the Court to answer "Yes". There are potentially competing interests, for example, those of the contending parties here which may have to be taken into account.   Even a short term profitable arrangement may not be appropriate if it is otherwise inconsistent with the duties of a Receiver and Manager (in re Newdigate Colliery Limited (1912) 1 Ch 468).


The plaintiffs put forward some proposed orders at the conclusion of the hearing. The first was that the relief claimed be not granted and for the reasons given it is not appropriate to grant the relief. The plaintiffs went on to say that if the Receiver and Manager was seeking to have the Court sanction the proposals in the terms in which they were originally made, or even as modified during the course of the hearing, then again that should not be done. It may have the effect of prejudicing the plaintiffs should it ultimately be found that their claim to possession of plant and equipment was justified. For the reasons given, and in all the uncertainty, it would not be right to sanction the proposal. The Receiver and Manager did not seek to have such an order made. The third course suggested by the plaintiffs was an order that the Receiver and Manager be at liberty to pay to the defendants the equivalent of the standard industry rate for their labour pending determination of the action, and that the difference between that and the proposed contract price (involving the plant and equipment) be paid into a trust account pending determination of the action. There is no evidence before me which would show that there has been any "standard industry rate" fixed in respect of the work which has been done and proposed to be done by the defendants, and there can be no certainty therefore as to what the difference between the rates for wages might be and those proposed to be paid for on the contract basis. To oblige the Receiver and Manager to set aside monies into a trust account where there may be grave difficulties in calculating the appropriate sum would not be right and may only give rise to further argument as to whether or not he had followed the Court's direction.  For the defendants, it was suggested that there be a declaration that: "It is and was appropriate for the receiver and manager to make a commercial decision". Surely any such declaration is unnecessary where the Court appoints a person to act as receiver and manager of a business. It was further proposed by the second defendants that there be a declaration that: "A decision of the nature proposed by the receiver and manager ....


would (or could) be a legitimate exercise of the powers and duties of the receiver and manager". Such a declaration would not provide the Receiver and Manager with any firm guidance and may operate to the prejudice of one or more of the parties.

On the evidence available and in all the circumstances of this case it is just not possible for the Court to decide that it should give any directions to the Receiver and Manager.

These are the reasons for the decision I announced in Alice Springs last Thursday that I decline to interfere in any way either by way of restricting the Receiver and Manager or by giving him any direction in relation to the matters raised in his application.

The question of costs was adjourned.

