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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 957 of 1986	BETWEEN: ARNOLD BIRD
Plaintiff
and
NORTHERN TERRITORY OF AUSTRALIA
Defendant MASTER LEFEVRE: REASONS FOR DECISION
(Delivered 30 July 1992)
On 27 November 1991, the Registrar held a Status Assessment Meeting under Order 48, of which, on 7 November 1991, notice in accordance with the requirements of Order 48.20 had been given to the parties. The holding of the meeting was in consequence of a reference by Mildren J to the Registrar. It was attended by the solicitors for the parties being Mr McQueen (McQueen) for the plaintiff and Ms Bruninghausen (Bruninghausen) for the defendant. At the meeting, the proceeding was given a "B" category under Rule 48.23. The Registrar made notes of her observations as to the interlocutory matters then current, and adjourned the meeting to 26 February 1992.

On 26 February 1992, the meeting was attended only by the solicitor for the defendant.		The Registrar again made certain written comments and referred the matter to me. The following is part of her endorsement on the report of that meeting: "Matter   referred  to Master	to		look at	cost penalties		against	McQueen	for	failure	to	attend.		(I rang  his	office.	He  is	on holidays.)"

On 2 March 1992, I wrote to the parties a letter which, omitting formal parts, reads:
"I	refer attendance this matter
 to Ms Bruninghausen•s before the Registrar in on 26 February 1992.

"Ms Godtschalk has referred the to		me	and		I		will			require attendance	of		both	parties	in Chambers on 20 March 1992 at 11 so	that		the	question	of	any penalties may be discussed.".
 file the my a.m. cost



By consent of the parties, that meeting was adjourned to
24 March 1992.		On that  day, McQueen appeared	for the plaintiff and Bruninghausen  for the defendant.		Certain orders by way of directions were made and the meeting was adjourned	to	19		May	1992	for	further	consideration including the possibility of fixing a date for hearing.  No costs order was made.

No other notice was given to either party of the time and date of the adjournment. The parties were present  by their solicitors when the meeting was adjourned.

On 19 May 1992, Bruninghausen appeared for the defendant, but there was no appearance by or on behalf of the plaintiff. I then struck out the proceeding under Order
	(1) (a). That order, was authenticated on 21 May 1992, the relevant parts of which read:

11 1. The proceeding be struck out in pursuance of Rule 48.22(1)(a) for failure to attend.

11 2. The plaintiff pay the defendant's costs of attendance at the Review Meeting.".


on 16 June 1992, the plaintiff applied by summons for an order that the orders of 19 May 1992 be vacated and that "the matter be referred for a Review Meeting ...  on a date to be set". The affidavits in support are those of McQueen sworn 16 June and 21 July 1992.


In those affidavits, McQueen confirms what I have said about the listing of the meetings in question. He refers, however, to the meetings before the Registrar as review meetings. That clearly is not the case as the reference by Mildren J to the Registrar was for the holding of a Status Assessment Meeting. The records of those meetings show that, although the proceeding was given a category in accordance with Rule 48.23, the Status Assessment Meeting was never concluded.

Whatever the nature of the meetings, McQueen admits that he did not attend the meeting of 19 May 1992 and offers as the reason for his failure to do so that he had failed to make a note of the adjourned date in his diary.

The defendant relies on the affidavit of Jane Stuart Mahoney (Mahoney) of 24 June 1992 in which, inter alia, she sets out a history of the drawn-out prosecution of this proceeding by the plaintiff and instances the occasions when the defendant was obliged to pursue the plaintiff to comply with the Rules and to apply for orders to enforce such compliance and compliance with orders made in consequence.

The plaintiff argues that the Rules require that a formal notice of the meeting adjourned to 19 May 1992 should have been given to the plaintiff additional to that given on 24 March 1992, despite the fact that his solicitor was present at the time when the meeting was adjourned and a time and place for its resumption fixed.

Rules 48.19 to 48.22 read as follows:
11 48.19 FIXING OF STATUS ASSESSMENT MEETING
"At a time no earlier than 2 months after an originating process has been filed, the Master shall fix a time, date and place for the holding of a Status Assessment Meeting.
11 48.20 NOTICE OF MEETING
"(1) The Master shall give to each party not less than 14 days' notice of a meeting fixed in accordance with rule 48.19.
"(2) A notice under subrule (1) may
be given -
	by post	to		the service; or

 sending	it party's
 by	prepaid address	for
	where solicitor, in 6.06(1)(d).

 a	party appears by a
accordance	with	rule

"(3) The Master shall file a copy of the notice.
"(4) A copy notice filed  in accordance with subrule (3) shall be endorsed with the date of the giving of the notice and shall be signed by the Master.

11  (5)	A
endorsed with	this giving of this Part.
 copy			notice		duly		filed, and	signed	in	accordance rule		is	evidence	of		the the notice as requested by

11 48.21 PARTY TO ATTEND MEETING
"A party shall attend a meeting fixed in accordance with rule 48.20.
"48.22 CONSEQUENCE OF FAILURE TO ATTEND
"(1) If	a	party	fails to attend	a
meeting fixed in accordance with rule
48.20 of which notice has been duly given, the Master may -
	exercise such powers as he has under these Rules including dismissing a proceeding for want of prosecution and striking out a defendant's defence including a counterclaim; or
	refer the matter to a Judge who may make such orders as he thinks fit."



"(2) In acting under subrule (1), the Master may also order  costs  against the  party  failing  to   attend   or against his solicitor.••


It is clear that Rule 48.22 relates to a status  Assessment Meeting fixed under Rule 48.19 in accordance with Rule 48.20.

Rule 48.24 reads:
11 48. 24 ADJOURNMENT OF MEETING
"A	status	Assessment	meeting	may	be adjourned from time to time."


The meeting that was adjourned was, as I have said, a status Assessment Meeting. It was certainly not, in my view, a Review Meeting nor was it, as suggested by the plaintiff's counsel, a "hybrid." Against this is the wording of paragraph 2 of the orders authenticated on 21 May 1992 in which the meeting is referred to as a "Review Meeting". That does not accord with the records and perhaps the order warrants amendment under Rule 36.07. This point however may not in the end be one of significance.

The Rules in Part 2 of Order 48 do not require the giving of notice otherwise than when a status Assessment Meeting is fixed		under	Rule	48.19;	a	Review		meeting	is	fixed under	Rule	48.28	(b)	(iii) .(see	Rule	48.29)			or	a settlement conference is convened under Rule 48.31 (see subrule		(6)		of that Rule).			There	is no requirement under the Rules to give notice of any adjourned  meeting. I shall later return to this point.

The	defendant	challenges	the	correctness	of	the plaintiff's having formulated his application under Rule
	That rule reads:

1146.08 SETTING ASIDE

The Court may set aside or vary an order which affects a person where the application for the order -

	was	made	on person,	but		he the hearing of or

 notice	to	the did	not		attend the application;

	was not	made on notice to the person.".



The	defendant	says	that	the	appropriate	Rule	is	24. 06 which reads:
1124.06 SETTING ASIDE JUDGMENT
"The court may set aside or vary -
	an	order	that	a dismissed	for prosecution; or

 proceeding		be want	of

	a judgment entered or given on the failure of a party to do an act or take a step which under this Chapter the party is required to do or take or to comply with an order that he do such an act or take such  a step.".



The thrust  of  the  defendant's  argument  is   contained   in the submission that  the  order  for  dismissal  is  equivalent to  a  judgment   in   favour  of  the  defendant.    The plaintiff is in the same situation  as  a  defendant  seeking  to  set aside   a   judgment    against   him.	The defendant argues that,  where  an  order  dismissing  a   plaintiff's  claim   is not  irregular,  but  has been  properly  made  (as   he   argues is  the  case  here),  the  plaintiff  must   provide   an affidavit of merit such as was considered important  in Heller Financial Services Ltd v Solczaniuk (1990) 99 FLR
304.   The  plaintiff   has not,   it   is  submitted, complied
with this requirement.
The defendant's counsel does not dispute that, if I were to uphold these submissions, I should give leave to the plaintiff to amend his application and should adjourn it to allow him to submit such further evidence as may be necessary. I see no reason however to deal with these arguments for the reasons which will appear later.

Whether the meeting is convened under Rule 48.19 or 48.28
(b) (iii)  or is a conference under Rule 48.31, there is, as I have said, no obligation under the rules to give notice	of	an	adjournment	if		a	party's	solicitor	is present when the meeting is adjourned and a date and time for the resumption  of the meeting is fixed.	The party must be taken to have had notice, (not in the technical sense required by the Rules, but by having been informed orally)  of the adjournment.		However, there is, under natural justice, a need, where the adjournment has taken place in the absence of a party, for express notice to be given to that party.	But this is not the case here. The plaintiff's solicitor was present when the time and date to which the meeting was adjourned was fixed and has admitted that he knew of what had taken place.

The plaintiff's counsel submits that, nevertheless, natural justice dictates that what should  have occurred at the meeting held on 19 May 1992 was not to have struck out the proceeding but to have further adjourned it and formal notice should have been given to the plaintiff through his solicitor of the adjournment, as it were, to call upon him to show cause why his claim should not be struck out under Rule 48.22 (1) (a).

As Mr Reeves points out, striking out a claim is a  serious matter, especially when the party whose claim is so disposed of is unable by reason of the operation  of the Limitation Act to start  afresh.  This  is the case  here and that is the prejudice which the plaintiff will
suffer if the order sought in the application is refused. He will lose the right to pursue his claim because of the operation of a time bar.

The defendant, on the other hand, submits that, on the evidence in Mahoney's affidavit, it has lost a material witness who has died and it has therefore suffered prejudice which should be taken into account in considering whether to set aside the order.

Whether the plaintiff ought to have brought his application under Rules 24.06 or 46.08, I have a discretion. Important factors for consideration in the exercise of that discretion are whether the plaintiff has been denied natural justice by what may seem a peremptory dismissal of his claim and whether he has thereby been prejudiced by being deprived of the right to issue a new proceeding on the same cause of action. If those factors are shown to exist, it is immaterial how he has framed his application.

There is no doubt in my mind that the prosecution of the claim by the plaintiff has been carried out in a lack lustre fashion. The fact that in 2 of the 4 times a status Assessment Meeting has been held, (i.e. from the first occasion of its being convened to the meeting held on 19 May 1992,) the plaintiff's solicitor has failed to attend.

The reasons for McQueen's non-attendance together with the drawn-out history of the proceeding show his careless and lackadaisical approach to his client's interests.
There is no evidence of fault on the part of the plaintiff himself. If there were, then he should share the culpability. But to strike out a plaintiff's claim solely because of his solicitor's negligence and thus leave him with only a remedy against the solicitor is not
an action to be taken lightly.	Apart from proliferating litigation, such an action has the effect of handing the
plaintiff a new cause of action,
 more than likely less
meritorious	than with	greater
 its predecessor uncertainty	and
 and certainly	fraught complexity.		The
observations in the authorities on this question can be summed up in the aphorism that a solicitor's sins should not necessarily be visited on his client.

What I have said may seem to indicate that there is an flaw in the Rules. They were designed to allow the Court to take control of matters in its lists through a procedure of case flow management and to provide sanctions for failure to comply with the requirements laid down. That a flaw exists is not necessarily so. Although there has been a breach of Rule 48.21 by the plaintiff, the principles of natural justice are still to be observed. It has been said that "Courts do not exist for the sake of discipline, but for the sake of deciding  matters in controversy  .. •"  cropper  v  smith  (1884)  26  Ch D 700 at 710, per Bowen L.J. That view, in the circumstances of this case, is apposite when the plaintiff's personal hardship is taken into account.

The considerations that have been brought to light in the course of this application were not as apparent at the time of the making of the order striking out the plaintiff's claim. This is not to say, however, that every case in the future is to be exempt from the operation of Rule 48.22 (1) (a) because Rule 48.21 is still effective and must be obeyed. Each case however must be decided on its own facts and circumstances.

In the present case, it seems that justice requires that I vacate the order striking out the plaintiff's claim.  I	do	so	because	of	the	overriding		factor	of	the plaintiff's		hardship.		In	my	view,	it	outweighs	any
'

hardship which might flow from the death of the defendant's witness. In any event, I  am not satisfied that there is evidence of any real prejudice suffered by the defendant in consequence of the death of the witness in question.

I order therefore that the Order of 19 May 1992 be vacated.

As to the question of costs, it is clear that neither the defendant nor the plaintiff should be obliged to bear the costs of the application for, after all, what  has happened is the result of the plaintiff's solicitor's failure to attend to his obligations and his client's interests.

Rule 63.21 may be an appropriate rule to apply in the circumstances, but, because of subrule (3)  of that rule, I will hear McQueen, and indeed the parties, as to why an order, in accordance with that Rule, should not be made and also as to whether it is appropriate to apply Rule
63.04 (4) to any order for costs.

