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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
369 of 1991	BETWEEN:
WESTPAC BANKING CORPORATION
Plaintiff
and
GEOFFREY JOHN STIRK
Defendant
MASTER LEFEVRE: REASONS FOR DECISION
(Delivered 19 November 1992)
On 8 October 1992, the defendant filed an application seeking, apart from costs, an order -
	extending by 24 hours the time for service of a notice disputing the facts set out in a notice to admit served on the defendant by the plaintiff in accordance with r35.03(1); or
	alternatively, granting under r35.03(3) leave to the defendant to withdraw the admissions which he is taken to have made under r35.03(2) of the Rules.


The defendant relies on the affidavit of David Graham Alderman affirmed 8 October 1992 and his own affidavit sworn 19 October 1992. The plaintiff has filed no affidavits.

The facts that emerge are that, on 30 April 1992, the solicitors for the plaintiff delivered to the solicitors for the defendant a notice in accordance with r35.03(1) to admit certain facts set out in that notice. On 15 May 1992, the defendant's solicitors served on the plaintiff's solicitors what they intended to be a notice disputing all the facts of which admission was sought.


The	plaintiff's	notice	stipulated	a	period	of fourteen days after service as the time within which a notice of dispute was to be served.		The notice to admit having been served on 30 April 1992, the last day for serving a notice of dispute was 14 May 1992.
The defendant's notice of dispute was therefore one day out of time.

Omitting	formal	parts,	the	purported	notice	of
dispute reads:
"The Defendant disputes all the facts specified in the Notice to Admit bearing date 23 April 1992 and each of them."


The matter was heard by me on 22 October 1992.  During the course of argument counsel for the plaintiff indicated that the plaintiff would consent to the withdrawal of two of the admissions deemed to have been made, and submitted that otherwise the admissions should stand.

The relevant parts of r35.03 read as follows -
"(1) A party may serve on another party a notice stating that unless that party, within a time to be expressed in the notice (which shall not be earlier than 14 days after service), disputes a fact  specified in the notice, he shall, for the. purpose of the proceeding only, be taken to admit the fact.

"(2) If the party served with the notice does not dispute a fact specified by serving notice that he disputes the fact within the time allowed for that purpose, he shall, for the purpose of the proceeding only, be taken to admit the facto

11 ( 3) A party may, by leave of the Court, withdraw an admission which is taken to have been made under subrule (2)."


The defendant applicant's application for extension of time is made in pursuance of r3.02, the relevant parts of which read as follows:
"(1) The Court may extend or abridge a time fixed by this Chapter or by an order fixing, extending or abridging time.

"(2) The court may extend time under subrule (1) before or after the time expires, whether or not an application for the extension is made before the time expires."


The plaintiff submits that, where a specific remedy (r35.03(3))			exists,		it		is	wrong			to		resort	to		a general remedy (r3.02).			This is an application of the	maxim				"generalibus			specialia				derogant"			a principle	that	a provision	of general	application gives way to a specific provision.					This principle is to	be		observed	more			strictly		when		considering provisions			that		occur	within	a	single	piece	of legislation than in separate pieces of legislation. In cases of the former kind, it has been suggested that the draftsman of the legislation is more likely to have relied on the rule of interpretation; in cases of the latter kind, the effect of the competing legislation may have been overlooked.

But, that argument apart, can r3.02 really apply to allow a time fixed under r35.03(1) to be extended?
In other words, is the time fixed by a party as allowed by a rule a time "fixed by" the Rule and in consequence by the Chapter?  It seems to me that the time fixed in the notice to admit is a time fixed in accordance with or under the Chapter but not fixed by it. It is a time fixed by a party, in
this case, the plaintiff. time fixed by the Chapter.
 R3.02 refers only to a
When drafting r35.03, the draftsman introduced r35.03(3) as the means of providing a remedy in case of the need to avoid the rigid effect of subrules
	and (2). It is the only remedy  available  to the defendant in the situation in which he finds himself. That is so as r3.02 does not apply either because of the application of the maxim to which I have referred or because the time in question is not one fixed by the Chapter or indeed for both those reasons.


It is possible that, under its  inherent jurisdiction, the court has power to extend the time in question, but, unlike in Victoria, that aspect of the court's inherent jurisdiction is not vested in the Master.

The defendant must then resort to r35.03(3). The Court under that subrule clearly has a discretion, but how it is to be exercised is not stipulated.
It is thus an unfettered discretion qualified  only by the requirement that it be exercised judicially.

The plaintiff has, as I have said, conceded the defendant's right to withdraw two of the admissions deemed to have been made.  They refer to the matter in paragraphs numbered 3 and 10 of the notice to admit. As to the balance of the admissions, the plaintiff argues that there is insufficient evidence before me on which I can exercise my discretion to give the defendant the leave he seeks.

The plaintiff says that there are three factors to which I should look as guides to the exercise of my discretion in a case of  this kind.  They  are whether the defendant has made out that:
	there is an  acceptable  or  proper  excuse for his failure to serve  his  notice  of dispute in time;
	there is an arguable or prima facie case that the admissions are not correct; and
	there  will  be  no   prejudice   to   the plaintiff if the admissions are withdrawn which cannot be compensated for by  an order for costs.


Here		I	must	refer		to	a			case	not	cited		to		me	in argument.			It	is	Celestino	v		Celestino,	an unreported  decision of the  Full  Court of the		Federal Court  delivered  16 August  1990.		The court had for consideration,			inter		alia,	an		application	to withdraw    an  admission   of	liability made  by		letter. Interrogatories   had  been		delivered		but,	because	of the	admission,	were not answered. There were no amendments to the pleadings to  reflect  the admission and there was no application  for  interlocutory judgment  because  of  the   admission.  Instead,  as their Honours put it, "the parties followed  the common course of informing the court of the admission at the commencement of trial". The withdrawal of the admission was sought because the plaintiff, at trial, gave evidence which appeared to conflict with what were the circumstances  of  the accident as allegedly  previously  disclosed.  There was some evidence that  the  defendant  however  had known  or  ought  to  have  known  of  the  conflict  before the  admission  was  made   and   had   been   put   on sufficient  notice  to  enquire  further.  The trial judge looked upon the application as  being  "in a sense an application to lead fresh evidence so that the trial might proceed on the basis that liability
was	in	issue".
Honours said:
 In	their	joint	judgment,	their

"There is an important point of distinction between an application made on appeal after judgment to introduce fresh evidence, and an application made during a trial for leave to withdraw an admission. It is in the public interest that disputation between litigants be brought to finality by the judgment of the court, subject only to the normal appeal process which ordinarily does not entail the reception of further evidence. The public interest considerations are reflected in the rules which limit the admission of fresh evidence on an appeal. Where an application is made to withdraw an admission before judgment the relevant considerations are different. The trial process which is intended to lead to the finality of judgment is still in progress. Regard must be had to another public interest consideration which is reflected in the principle governing the amendment of pleadings. That principle was stated by Bowen
L.J. in cropper v. smith (1884) 26 Ch. D. 700 at pp.710-711:
•••• the object of courts is to decide the rights of the parties, and not to punish them for mistakes they make in the conduct of their cases•..I know of no kind of error or mistake which, if not fraudulent or intended to overreach, the court ought not to correct, if it can be done without injustice to the other party•••as soon as it appears that the way in which a party has framed his case will not lead to a decision of the real matter in controversy, it is as much a matter of right on his part to have it corrected, if it can be done without injustice, as anything else in the case is a matter of right.•

"This statement of principle was approved by the High Court in Clough & Rogers v. Frog (1974) 48 ALJR 481.
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"If the admission of liability had been made in the pleadings, this principle would have direct application. Here the admission was made outside the pleadings, but in our opinion the principle is equally applicablee The admission by letter was formally made for the purpose of narrowing the issues at trial, and had effect as if the pleadings had been amended to incorporate the admission.

"The statement of principle assumes that an error or mistake by or on behalf of the party seeking the amendment has been demonstrated.
Where the proposed change involves the withdrawal of an admission, a further matter arises for consideration.   In Langdale &  Anor
v. Danby [1982] 1 WLR  1123  Lord Bridge of Harwich, speaking for the House of Lords, said at 1134 that in the absence of clear evidence to the contrary, a court is entitled to assume that counsel who make an admission in the course of the conduct of a trial, has satisfied himself that the admission was, on his client's version of the facts, a proper admission to make. In our opinion a court, and other parties to litigation, are similarly entitled to make that assumption about admissions made by solicitors on their client's behalf in the course of litigation whether in pleadings or in correspondence. For this reason, where leave to withdraw an admission is sought, a court will require an explanation for the making of the admission. The explanation must be a sensible one based on evidence of a solid and substantial character: Langdale v. Danby at 1134; Hollis v. Burton [1892] 3 Ch. 226; and Cumper
v. Pothecary (1941) 2 K.B. 58 at 70.

The  plaintiff submits  that,   in  order   to   establish his entitlement  to  an  order  allowing  withdrawal  of the admissions, the defendant must condescend on particulars.	This, the plaintiff claims, the
7


defendant has failed to do.

At the conclusion of the submissions of counsel for the plaintiff, I invited the defendant's counsel to consider whether he ought to apply for an
adjournment	to		provide	further indicated	that	I		was	prepared		to adjournment were it to be sought. saying	that,		without discovery	and
 evidence.		I grant	such	an Counsel declined inspection,	he
was unable to adduce any further evidence.

With respect, I adopt the views expressed by their Honours in Celestino. What I do not see their Honours as saying, however, is that it is enough to show first that there was an error or mistake by the party seeking the amendment which error is explained and that secondly no prejudice flows to the other party in consequence of the admissions' being withdrawn. The court must be satisfied that there is a real reason for the admissions to be withdrawn.

According to some authorities, there are guidelines which ought to be followed in applications to set aside default or summary judgments. I do not see these as being relevant here. Strict requirements such as that referred to in Heller Financial Services Ltd V solczaniuk (unreported decision of the Court of Appeal of Northern Territory delivered
23 October 1989) of "condescending on particulars" are not pertinent here. The Courts in those cases were dealing with such matters as the setting aside of a judgment or order of the Court and not the consequence of what has occurred between the parties outside of an order or direction of the Court. In other words, here the action is still in progress and there has been no determination of the issues whether summarily or otherwise.

There must, using the words in Celestino•s case (and
extending their application), be evidence  of  a "solid   and  substantial   character"   adduced  not  only to excuse the failure to act in time but to show  that it is fundamental to the defendant's defence to have the facts deemed admitted remain in issue. It matters not whether the facts are true or not, but rather that the defendant can show that their not being true is fundamental to his defence.  Involved in this, of course, is the question of whether the defendant will suffer prejudice should the order be refused.

The plaintiff does not assert any  likely prejudice to itself which it says cannot be compensated for by an  order for costs.		Also it has not sought to press any argument that the defendant's failure to serve the notice of dispute in time was inexcusable. Accordingly I accept those factors as having been established, i.e. that there is an acceptable excuse for	the defendant's	failure	to serve	in	time	and that there is no likely prejudice to the plaintiff
were the order sought made.

In its statement of claim the plaintiff alleges that a certain company (EH) guaranteed payment of monies advanced by the plaintiff to another company (DIGS). The defendant guaranteed the payment of monies payable to the plaintiff by EH under the first mentioned guarantee.  The plaintiff advanced monies to DIGS, which defaulted in repayment and went into liquidation after repayment had been demanded of it. The plaintiff demanded payment from EH under its guarantee and EH also made default in payment. The plaintiff demanded payment from the defendant under his guarantee, and the defendant failed to pay the outstanding monies.

Inter  alia,	in his defence, the defendant says that he does not admit that:

	EH	guaranteed	the	payment	of	monies advanced or paid to DIGS by the plaintiff;
	the plaintiff advanced monies to DIGS or that he has been given particulars of those advances;
	the plaintiff	requested	repayment	of all monies advanced to DIGS;
	DIGS defaulted in repayment;
	DIGS was placed into liquidation; and
	a notice of demand was served on EH and it defaulted in payment.


In addition, the defendant raises the following defences, namely: misrepresentation; that the consideration was not good consideration being past consideration; that the plaintiff released him from any guarantee that might have been enforceable against him; that the plaintiff is estopped from enforcing any such guarantee and that the plaintiff is not entitled to enforce any such guarantee in that it was a condition precedent that it first seek to enforce a certain mortgage. He seeks also a declaration under  s87 of the  Trade  Practices  Act  that the guarantee is void.

The facts that the defendant has been asked to admit and which by operation of rules 35.03(1) and (2) he is taken to have admitted, are that -
	the plaintiffs, on 2 June 1988, advanced $200,000.00 ('the loan') to DIGS;
	on 6 June 1988 EH entered into a deed whereby it guaranteed the loan ('the first guarantee');
	on or about the 6 June 1988 the defendant entered into a deed of guarantee whereby the defendant
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guaranteed the first guarantee ('the second guarantee');
	on or about 13 December 1988 the plaintiff requested repayment of all monies advanced to DIGS;
	on or about 21 December 1988 DIGS defaulted in its obligations to repay the loan;
	on 25 January 1989 DIGS was placed in liquidation and a liquidator appointed;
	a notice of demand under the first guarantee has been served on EH;
	EH has defaulted in its obligation to repay the loan under the first guarantee;
	a notice of demand under the second guarantee was served on the Defendant on or about 14 December 1990; and
	the released

 Defendant	has by	the	Plaintiff
 not	been from		the
performance of the second guarantee.


The defendant says that, at least until the completion of discovery and inspection, he has no knowledge of the truth or otherwise of the facts in the immediately foregoing paragraphs and therefore cannot admit them. That is why he tried in such a broad fashion in his notice to dispute the facts of which admission was sought. On its own, lack of knowledge in the truth or otherwise of a fact, cannot constitute a ground for allowing a withdrawal of the admissions.


Parties, in any case, frequently admit facts as true for the purpose of a particular proceeding without concern as to whether they themselves have personal knowledge of the truth of what they are admitting.
It is done when the admissions deal with matters which are not really in issue or are not of moment to the real issues. It is done in order to narrow the issues, and to save time and, in consequence, costs.

It would be wrong to allow withdrawal of an admission where there is no evidence that the non admission of the facts in question is relevant to the defendant's defence. There is no acceptable evidence before me that admitting the facts in the notice to admit (and here I refer to the facts other than those in paragraphs 3 and 10) will in any way impair the defendant's proposed defence or affect its substance. The facts in point are  matters which he has simply not admitted in his defence.
He has not categorically denied them nor has he set up opposing facts. Had he done so, it is arguable that there would have been some reason for me to be satisfied as to prejudice to the defendant were I to refuse the order he seeks. He has not established that disputing the facts concerned is prima facie fundamental to his case against the plaintiff. His refusal to admit these facts stems, it seems to me, only from his view that, as he does not know the truth or otherwise of the facts, then he will not admit them.

Rules of court must prima facie be obeyed.  The  court is not justified in excusing a breach of the rules except upon proper material. If that were not so, parties in breach would have an unqualified right to break the rules and then to be excused, thus defeating the object of the rules. In this
case, the object of the rule is to simplify the issues and to reduce trial-time with the concomitant aspect of a reduction in the costs of litigation.
The defendant has, on the material before me, failed to satisfy me that I should give him the order he seeks.

Before concluding, I believe it is apposite that I comment on a statement made by counsel for the defendant in his submissions. He said that in future cases he would, immediately on receipt of a notice to admit under r35.03, serve a blanket or general denial of all the facts of which admission is sought. He proposes doing this to avoid being caught out of time again.

It is proper that a practitioner consider seriously whether or not to admit facts. R35.03 was enacted for a purpose. A practitioner has a duty to his client to avoid incurring unnecessary costs and not to put him at risk as to costs. The proper and sensible approach is to consider the facts carefully and to make such admissions as are properly called for. It is a clear breach of a practitioner's obligation to his client automatically to refuse to make admissions simply on the basis that the practitioner does not want to be caught short on time. There is also an obligation to the Court not to waste its time in putting a party to strict proof of facts which are not in issue and are no more than peripheral to the issues in point.
The orders I make are that -
	the extension of time be refused;
	by consent the defendant have leave to withdraw the admissions deemed to have been made as to pars 3 and 10 of the Notice to Admit dated 23 April 1992; and
	leave to withdraw the other admissions deemed to have been made by virtue of the operation of r35.03(3) be refused.


I will hear counsel as to the question of costs. I have already certified the application as being fit for counsel.

