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CORAM: Mildren J

REASONS FOR RULING
(Delivered 22 December 1992)

On 2 April 1992, the accused was arraigned and pleaded not guilty to two counts of attempting to supply a prohibited drug, namely heroin, contrary the s64(c) of the Poisons and Dangerous	Drugs		Act	read with s277 of the Criminal	Code. The alleged offences occurred in 1989 prior to the repeal of the Poisons	and Dangerous	Drugs	Act	by the Misuse	of Drugs Act 1990 which came into force on 1 November 1990.

Pursuant to s26L of the Evidence Act, before any jury was empanelled, I then heard evidence on the voir dire to determine the admissibility of certain confessional statements made by the accused. The first of these statements was made to officers of the Federal Police at Perth on 12 December 1990; the remaining statements were made to officers of the Northern Territory Combined Drug Enforcement Unit on 21 May 1991. The accused's counsel submitted that none of these confessions were voluntary; or alternatively that for various reasons, I should exclude them in the exercise of my discretion. The voir dire hearing resumed on 3 April 1992 but was unable to be then concluded. At the conclusion of hearing oral evidence on 3 April, Mr Gaffy QC, who appeared for the accused, informed me that the indictment had been seen by him for the first
--

time on 2 April, that the accused had originally been committed for trial for different offences, and that he had other legal argument that he would wish to put to me when the hearing resumed.

Unfortunately, this matter was not relisted until 15 December 1992. After the oral evidence had concluded, Mr Gaffy QC informed me that the accused had originally been committed for trial on four substantive charges: two of supplying a prohibited drug, namely heroin, and two of possession. The indictment alleging the present offences was not provided until the morning of 2 April 1992, and that he now wished to raise two matters of law. The first, was an application to quash the indictment pursuant to s339 of the Criminal Code, on the basis that the offences for which the accused had been arraigned do not exist; and the second was a submission to the effect that, on the basis of the evidence which the Crown intended to call (which consisted entirely of the admissions), even if the admissions were left to the jury, there was no case to answer.

Section 339 of the Criminal Code provides that an accused person may, before pleading, apply to the court to quash the indictment inter alia on the ground that it is formally defective. Section 342 of the Criminal Code permits a person who does not apply to quash an indictment to demur to the indictment on the ground that it does not disclose any offence cognisable by the court. After hearing submissions I indicated that in my opinion the offences alleged in the indictment did not exist, and I drew attention to counsel of the provisions of s339 which indicate that an application to quash is to be made before pleading. Mr Karczewski, who appeared for the Director of Public Prosecutions, indicated that he did not wish to take any point on the lateness of the submission, and suggested that, if the plea were to be revoked, and the motion then
formally made, he would not object to that course being adopted as a means for my dealing with the matter in the manner I had indicated. This process having been gone through, I then ordered the indictment be quashed, and I indicated that I would provide written reasons for my decision at a later time. I now do so.

On reflection, one course which might have been taken in the circumstances is for the accused to have asked to be re-arraigned and upon re-arraignment either demurred to the indictment pursuant to s342 of the Criminal Code, or pleaded not guilty as well as demurred to the plea. I note that at common law a plea of demurrer had to be given in writing:  see Regina v Inner   London   Quarter   Sessions,   ex parte  Metropolitan  Police  Commissioner   (1970) 2 QB 80. It is not clear whether or not this is so in the Northern Territory. However, no point was taken about the procedure adopted; nor was the point argued. Indeed, it is arguable that s339(1) of the Criminal Code is merely permissive, and that it is not mandatory that a motion to quash be made before pleading: c.f. R v Pugh [1971] Qd R 249 at 257. Although the effect of pleading is that the trial is deemed to have begun (s336(2) of the Criminal Code), the problem arose during a hearing conducted under s26L of the Evidence Act which empowers the court to hear and determine "any question of law affecting the conduct of the trial" before the jury is empanelled. It would seem to me to be unnecessary to construe s339(1) too narrowly so as to prevent, at least, a motion to quash after plea when no jury has been empanelled.

I will deal firstly with the submission made by Mr Gaffy QC that there was, in effect, no case to answer, as a matter of law. No point was taken by Mr Karczewski that I could not rule on this submission, although it seems to me that there is authority which suggests that this may be the case: Regina v Inner London Quarter Sessions, ex parte,
Metropolitan Police Commissioner, supra; R v Jones, Tomlinson, O'Shea, Carpenter and Llywarch (1974) 59 er App R 120.

However, as the point was not taken, I will deal with the submission on its merits.
The thrust of Mr Gaffy's submission was as follows. The only evidence which the Crown has was contained in the admissions. Assuming that evidence to be admitted, that evidence showed that the substance which it is alleged that the accused attempted to supply to the person named in the indictment, one Miles, was in fact supplied to Miles. The actus reus was therefore completed. Section 4 of the Criminal Code provides that "when a person, intending to commit an offence, begins to put his intention into execution by means adapted to its fulfilment and manifests his intention by some overt act, but does not fulfil his intention to such an extent as to commit the offence, he is said to attempt to commit the offence." (Emphasis mine). Reliance was placed by Mr Gaffy QC on R v Barbeler [1977]
Qd	R	80,	a	decision	of
Queensland,	where	Douglas Dunn	J	agreed)	said,	at
 the	court	of	criminal	Appeal,
J (with		whom	Wanstall	ACJ	and 82,	in	respect	of	s4		of	the
Queensland Criminal Code, which is in para materia with s4 of the Northern Territory Criminal Code:
"It seems to me that for the purpose of construction it should be divided into four components. I say this merely as a personal preference, and in no way derogatory of the approach made in the court of first instance. These four components in my view are:
	A person intending to commit an offence.
	Which person begins to put his intention into execution by means adapted to its fulfilment;
	Which person manifests his intention by some overt act;
	But,	which	person	does	not	fulfil	his

intention to such an extent as to commit the offence."

At 83-84, Douglas J said:
"The first three components of s4 referred to above indicate that there must be an intention to commit a crime, which is begun to be put into execution by
means	adapted		to		its			fulfilment,		and manifested	by some   overt  act.  Traditionally  it			is at this stage  that the	courts,		whether		they		be   interpreting		a  code,	or the		common	law,	have	regard	to		the		question	as	to whether enough has		been done to			constitute an  attempt, or	whether			what			has			been		done		is		sufficiently proximate  to  the  ultimately  intended act	to constitute an  attempt.  Again  this  judgement  is  not  an  apt  place for a discussion  of  what  is  sufficient  to  constitute an attempt.  However  I   am  of   the   opinion  that  what  has to be looked at to determine whether a charge of an attempted  offence  is  open,  is  the   first   three components of s4, above quoted.
What		then			is			the	function				of		the			fourth component?	I	am  of		the			opinion	that		it		qualifies the three	preceding	components,		but		it		is		not			a	further matter		of   proof.		In other  words		I	believe		its		proper construction			is	that	it		is not a matter  of  proof  at all. It is a matter which does  not  arise  for consideration so far as the proof of the  offence  is concerned. Supposing the object  of  the  exercise  is  to prove an attempt  simpliciter, all  that  needs  to  be done  is  to  prove  the  first  three  components.  On  the other hand  supposing  the  indictment  charged  a substantive  offence,   and  reliance   was placed   on   s583 of  The Criminal Code, or  s584,  in  the  unlikely  event of  its   being  used,   the   first  matter   for   determination is as to  whether  the  jury  takes  the  view  that  the offence has not been proved, or that  they  have  a reasonable  doubt  as  to  its  proof  or  not;  secondly,   if they  take  one  of  such  views,   they   consider   attempt, not in a situation of dilemma, but going  back  to  the first component,  and  proceeding  up  to  the  third,  in order to make  a  second  determination  -  one  in  relation to the attempt  as  such.  I  find  support  for  the  above view in Glanville Williams' Criminal Law (The General Part) {2nd Ed) § 208 p 653 (n 3)."

Mr	Gaffy	QC	submitted	that	in	this		case,	there	was no evidence  that  the  substance  supplied was heroin,	apart from the		accused's  admission,  which  was inadmissible as proof		of that			fact,		as  there	was no evidence	that	the accused	had any experience with that drug: Surujpaul v The Queen (1958)
1	WLR	1050;   Patel  v The Comptroller	of  Customs [1966 J	AC
356; Comptroller of Customs v Western Lectric Co Ltd [1966] AC 367; Horne v Comino [1966] Qd R 202; Bird v Adams (1972) Crim  Law  Rev  174;  Anglim and Cooke v Thomas [1974]  VR  363; R v Ware  (1980)  Q  Case   Note   (Jul   26);   R v Dillon [1983]   2  Qd R 62 7. Accordingly, the accused could not have been
convicted of supplying a  prohibited  drug,  but,  because whatever the substance was, he had supplied it,  the  accused could not be convicted of an attempt either.


In  my	opinion,	R
v	Barbeler
does	not	support
Mr
Gaffys'
contention.	Taken
literally,
the wording	of
the
fourth
element		of		s4 (1) -	"but	does	not		fulfil		his  intention		to such  an extent  as  to commit  the				offence" -		is	apt to cover the	situation	where		the	evidence	does	not		show		that	the accused	committed	the		offence,			although		he may	have done. Indeed,	in	R v		Barbel er,		that		was the  position		the Crown was  in.  In  that  case,  the  accused  had  been  charged   with sodomy, but the evidence  was  insufficient  to  prove penetration.  The trial  judge  had  held  that   neither   sodomy nor attempted sodomy should be left  to  the  jury,  as  the Crown could neither prove penetration, nor disprove it. The state of the evidence was  therefore  unclear;  the  accused may have committed the offence, yet the  Court  of  Criminal Appeal held in  effect  that  the  charge  of  attempt  should  have been left to the jury. The question, which the court answered  in  the  negative,  was "whether  an  accused  person who has been charged with committing an offence cannot be convicted of attempting to commit  that  offence  unless  the jury  is  satisfied,  inter  alia,  beyond  a  reasonable  doubt that the offence charged has not been committed."

Mr Karczewski	submitted   that   the  situation  was governed		by s4 ( 3)		of	the		Criminal		Code	which	provides			that		"It		is immaterial		that,		by  reason	of		circumstances	not		known		to the		offender,			it		is		impossible	in		fact	to		commit	the offence."   The thrust   of   his   submission  was  that,	if			indeed the	substance   was not  heroin   but  could   be proven  to	be some harmless  soap powder,	on the authority of Britten v Alpogut
[1987]
VR
929;	(1986)	23  A  Crim	R	254;	and   Mai	and	Tran
(1992)
60
A  Crim R  49,	and	notwithstanding Haughton v Smith
[1975]
AC
476	and	Tahija    Kristo	(1989)	39  A   Crim R  86,	the
charge	of	attempt	would	lie.	Mr	Karczewski	conceded	that
the Crown could not prove that the substance was heroin and this was the reason why the indictment alleged an attempt. Nevertheless it was submitted that if the position was that
it could be proven that the substance was not heroin, and this amounted to an attempt, a fortiori  if the evidence  could not prove what the substance was, so long as the accused  entertained  the  belief  that  the  substance was
heroin. In reply, Mr Gaffy QC submitted that this was simply not a case of impossibility at all, due to absence of proof as to what the substance was.

In Britten v Alpogut, supra, the accused was charged with attempting to import cannabis. The substance was hidden in a concealed bottom of a suitcase which the defendant, after arriving from overseas, collected at the airport, and which substance he did not declare. The accused knew that the substance was in his suitcase and believed it to be cannabis. In fact, the substance turned out to be procaine, which was not a prohibited import. The magistrate who heard
the charge,  dismissed  it, following  Haughton   v Smith,
supra. The Full Court however decided not to follow that case. The leading judgment was that of Murphy J, with whom Fullagar and Gobbo JJ agreed. It is, I think, sufficient if I refer to one passage from his Honour's judgment (at [1987] VR 935; 23 A Crim 261}:
" It follows, in my view, that to  prove  the statutory crime created by s233B(l}(b} of the Customs Act, of attempting to import prohibited imports into Australia, the Crown must prove that the accused at all material times intended to import something which was as a matter of law a prohibited import and known by him to be so, and that pursuant to this intention he did an act or acts (including omissions} not merely preparatory but sufficiently proximate to the intended commission of the crime.
In this case, the false bottom in the suitease, the secreting therein of packets containing a powdery substance, the consignment of the suitcase from Turkey to Melbourne, the failure to declare the packages believed by the accused to be cannabis, the collection of the suitcase from the carousel, all provide sufficiently proximate acts to constitute the actus reus and to manifest the intention to import a
prohibited import. Cannabis is as a matter of law a prohibited import within the meaning of s233B(1)(b). The accused admits that he intended to import cannabis. He stated that he knew that he had 'made one big mistake' and that he was 'prepared to suffer the consequences'.
If these matters are proven, there is established both the mens rea (the intention to import a known prohibited import, cannabis) and the actus reus (sufficiently proximate unequivocal acts or omissions) of the crime of attempting to import a prohibited import, namely cannabis.
In R v Collins (1864) 9 Cox cc 497 it was thought
that the fact that the victim's pocket was empty prevented the actor from being guilty of an attempt to pick it. But in my view this was to fail properly to distinguish between the crime of attempt to steal and the crime of stealing itself. Attempts are not to be confined to acts which if not interrupted would result in the commission of the crime itself.
Attempts are crimes because of the criminal intent of the actor. A man who intends to kill V, and who picks up a gun believing it to be loaded, and who points it at V and pulls the trigger is guilty of an attempt to murder V, even if it transpires that the gun was not loaded. Why is this an attempt? Because if the facts had been as the actor believed them to be, he would have committed the intended crime; he intended to murder V, but failed because of a mistake of fact. He is punishable for an attempt, not because of any harm that he has actually done by his conduct, but because of his evil mind accompanied by acts manifesting that intent. The criminality comes from the conduct intended to be done. That conduct intended must amount to an actual and not an imagined crime, but if it does, then it matters not that the gun is in fact unloaded, or the police intervene, or the victim is too far away, or the girl is in fact over 16, or the pocket is empty, or the safe is too strong, or the goods are not cannabis."

In Mai and Tran, supra, the Court of Criminal Appeal of New South Wales undertook a complete review of the relevant authorities. The leading judgment is that of Hunt CJ at CL with whom Enderby and Al1en JJ concurred. At 61, Hunt CJ said that "the law laid down in Britten v Apolgut is  correct and should be followed generally in New South Wales
- for the reasons given by the Full Court of Victoria in that case."
Sitting as a single judge in this jurisdiction, I consider that I should follow the decisions of the Court of Criminal Appeal of New South Wales and of the Full court of Victoria rather than that of the House of Lords where those decisions bear on the very question in issue before me. I am aware that both of those States are common law jurisdictions, but I am unable to see any difference between the law as stated in s4 of the Criminal Code, and the common law. In any event, there is another reason why, in this case, I consider that Mr Gaffy's argument cannot succeed. At common law an attempt to commit an offence was a misdemeanour. If the substantive offence was a felony there was a view that the attempt merged into the substantive offence once the attempt was completed: see generally Howard Criminal Law 4th ed pps310-314. Howard observes (at 311):
"In the code states no problem arises. Attempt is not defined	in terms of failure	and	D has		no other incentive to prove his own success. If Dis charged with attempt and the evidence shows that he	succeeded,			he		should	be		convicted	of	the attempt a	fortiori,			although of course he cannot be convicted		of the full offence because he is not		charged				with			it.		In			the		common	law jurisdictions			in	which		the		distinction	between felony and misdemeanour still exists the position is complicated			by an obscure rule known as the doctrine	of				merger		and		by			some statutory enactments designed to modify or nullify the effect of this rule."

Be that as it may, the doctrine of merger has no place under the Northern Territory Criminal Code: see  R  v Barbeler, supra, at 35; and never applied to statutory offences anyway. The Criminal Code provides, by virtue of the combined effect of s325(1) and s326(1), that if the accused had been charged with the offence of attempting to supply a prohibited drug, and the evidence establishes that he had in fact supplied the prohibited drug, he could still be convicted of the attempt. A similar position exists in England: see s6(4) of the Criminal Law Act 1967 (UK),  and Haughton v Smith, supra, at 491 per Lord Hailsham of St
Marylebone LC. Consequently, in my view, it is irrelevant that the actus reus is complete. It would be absurd if the accused could be convicted of attempting to supply heroin if there was proof that the substance was heroin or proof that it was not heroin, but not if there was no proof as to what the substance was. I consider that if the state of the evidence is that the crown cannot prove that the substance is heroin, the position is the same as if the substance is proved not to be heroin but an innocuous substance, and consequently the question is to be resolved, not by matters of evidentiary proof, but by what must be presumed to be the case in the absence of evidence to the contrary.

Mr Gaffy QC further submitted that there was no evidence in the admissions that the accused thought that the substances he supplied on each occasion was heroin, but I am satisfied that the evidence is to the contrary.

Accordingly, in my opinion there is no reason why, if the admissions were to be admitted into evidence as the sole evidence in support of the Crown's case, a verdict of guilty on each count could not, as a matter of law, be sustained, assuming that the offences exist.

I turn now to consider whether the alleged offences exist. The Poisons and Dangerous Drugs Act ("the Act") was assented to on 27 April 1983 and commenced on 1 October 1983. The Criminal Code came into force on 1 January 1984. Therefore, at the time when the Act was enacted and came into force, the Northern Territory's criminal law and procedure was governed by the common law and such statutes as modified the common law.

Section 64 of the Act then provided, and still provided in 1989, as follows:
"64. POSSESSION AND ADMINISTRATION
subject to this Act, a person who -
	uses or has in his possession, or attempts to obtain possession of, a prohibited drug or Schedule 8 substance;
	produces, prepares or manufactures a prohibited drug or Schedule 8 substance;
	supplies or administers to another person a prohibited drug or Schedule 8 substance; or
	has in his possession a prohibited drug or Schedule 8 substance for the purpose of supply or administration to another person,

is guilty of an offence."

Mr Gaffy QC submitted that, because s64(a) specifically provided for the offence of attempted possession of a prohibited drug, the legislature must have intended not to create an offence of attempted supply of a prohibited drug. In support of this contention I was referred to the decision of the High Court in Beckwith  v  The Queen (1976)
135 CLR 569.

In that case, the court was dealing with s233B of the Customs Act 1901 (Cth). The appellant had been convicted of attempting to have in his possession without reasonable excuse a prohibited import, contrary to s233B(l}(c) of the Customs Act. Section 233B(1)(b) specifically provided for both the offences of importing and exporting and attempting
to import or export prohibited		goods.	None offences	created	by	s233B	specifically
 of the other referred	to
attempts. Section 237 of the Customs Act provided  that:  "Any attempt to commit an offence against this Act shall be an offence against this Act punishable as if the offence had been committed".

Gibbs J, with whom Stephen J concurred, concluded that  s233B was inconsistent with s237 and revealed an intention
to exclude the application reason relied upon was the offence of attempting to
 of the latter provision. One presence in s233B(1)(b) of the import or export prohibited
imports or exports. At 573-4, his Honour observed:
"The section contains two provisions in particular which may be regarded as revealing such an intention. In the first place s233B(l)(b) expressly makes it an offence, not only to import or export prohibited imports or exports which are narcotic goods, but also to attempt to import or export such prohibited imports or exports. If s237 applied to that paragraph it would either render the express reference to attempts which it contains entirely unnecessary or it would create the offence of attempting to attempt to import (or export) prohibited imports (or exports). It would be absurd to suppose that the Parliament intended to make it an offence to attempt to attempt. No other reason can be suggested for the reference to attempts in paragraph (b) if s237 applies to the section. The statute is not like that considered in Reg v Miller (1972] VR 771 where the inclusion of an express reference to an attempt of a particular kind was held to be explained by an intention to make such an attempt a felony rather than a misdemeanour, and thus to be insufficient to justify a conclusion that attempts to commit other acts referred to in the statute were not intended to be misdemeanours. The words 'or attempts to import' and 'or attempts to export' in s233B(l)(b) will thus be quite superfluous if s237 applies to s233B. As a general rule a court will adopt that construction of a statute which will give some effect to all of the words which it contains. The express mention of attempts in s233B(l)(b) therefore suggests that it was not intended that s237 should apply to the offences created by that section or that attempts to do the acts prohibited by the paragraphs of s233B(l) other than paragraph (b) should constitute offences. This indication is by no means conclusive, since not every draftsman is able completely to avoid surplusage and the explanation of the reference to attempts in paragraph (b) may be that, because of a looseness in drafting, ss237 and 233B(l)(b) to some extent overlap."


His	Honour	then
 
considered
 
other	provisions
 
of	s233B,
namely	ss233B(1A)
 and	(lB)
 which	provided
 defences
available to an offence against ss233B(l)(c) and (ea), but which did not apply to the offence of attempt created by s237. This, his Honour concluded, strengthened the view that it was not intended that s237 should apply to offences against s233B. His Honour concluded (at 576-7):
"The rule	formerly	accepted,	that statutes	creating offences are to be strictly construed, has lost much
of its importance in modern times. In determining the meaning of a penal statute the ordinary rules of construction must be applied, but if the language of the statute remains ambiguous or doubtful the ambiguity or doubt may be resolved in favour of the subject by refusing to extend the category of criminal offences: see R v Adams (1935) 53 CLR 563; Craies on Statute Law 7th ed (1971) at 529-534. The rule is perhaps one of last resort. In the case of the present statute the two considerations to which I have referred do in my opinion raise a real doubt as to the meaning of the enactment. It is doubtful whether the legislature intended to extend the provisions of s237 to those of s233B when the effect of such an extension would be that some words of the latter section would be surplusage and that an important defence available to those charged with committing the offence itself described in s233B(l)(ea) would be denied to those charged with attempting to commit that offence. It cannot in my opinion be said to be clear that a construction which would render s237 applicable to s233B is better calculated to give effect to the apparent intention of the legislature than one which would render that section in-applicable."

At the time of the passage of the Act, Beckwith v The Queen, supra, was already decided. At that time, the Criminal Law Procedure Act 1978 was in force. Section 6 of that Act also provided that: "A person who attempts to commit an offence shall be guilty of an offence and shall be punishable as if the attempted offence had been committed." Therefore, the presence of the offence of attempted possession in s64(a) of the Act cannot be explained on the basis that that offence was to be punished with the same penalty as the completed offence, whereas attempts generally received a lower maximum penalty (which is the case since the Criminal Code was enacted: see s278(2)). In any event in Beckwith Mason J (at 581) thought that such a consideration was not of any consequence.

Another possible explanation is that s64(a) provided for the offence of attempt to obtain possession because there was some doubt that the offence of attempting to have possession exists: Reg v Grant [1975) 2 NZLR 165; but that argument was disposed of by Gibbs Jin Beckwith (at 575-6)
who observed no difficulty in such a concept: c.f. Murphy J at 585 and cases therein referred to. Further, if that be the explanation, why is s64(d) not similarly expressed?

A further difficulty, similar to that which Gibbs J dealt with in Beckwith (at 574-5), arises by virtue of s71 of the Act. That section, which is expressed to be an exemption (proof of which rests on an accused, vide s82(2)) provides that a person who administers a poison to another person in accordance with the directions of a medical practitioner or a dentist is not guilty of an offence "against this Act". (Emphasis mine). "Poison"  is defined to include a Schedule
8 substance. Section 64(c) makes it an offence to supply or administer  to another person a prohibited  drug or Schedule
8 substance. Section 6 of the Criminal Law Procedure Act made an attempt to commit an offence an offence; in other words, it did not merely have the effect that an attempt to commit an offence against a section of another Act became an offence against that other section of that Act. Thus, the defence created by s71 would not apply to an attempted offence created by s6 of the Criminal Law Procedure Act.

I consider that the end result is that s6 of the Criminal Law Procedure Act was not intended to apply to s64(c) of  the Poisons and Dangerous Drugs Act, and that, at the time the latter Act was passed, the intention  was that s64(c) did not apply to attempts.

However, as I have already observed, in 1984 the Criminal Code came into force. Section 277(1) of the Criminal Code  is similarly expressed to s6 of the Criminal Law Procedure Act. It provides that any person who attempts to commit a crime or a simple offence is guilty of an offence. Amendments were then made to the Interpretation Act, s38E, to define a crime as an offence which carries a penalty of imprisonment for a period longer than two years.  The maximum penalty for a breach of s64(c) for a first offence

was seven years, vide s81(1)(b)(i) of the Poisons and Dangerous Drugs Act. Consequently, a breach of s64(c) was a crime. But the problem with s71 of the Act remained, in that s277(1) itself creates the offence of attempt.

In these circumstances, it seems to me to be at the very least doubtful whether the attempt provisions were meant to apply to s64(c), and that doubt ought to be resolved in favour of the liberty of the subject. As Professor Howard observed, op.cit., at 287:
"It has been cogently argued that there should be no general law of attempt to commit crime. Apart from its inherent difficulty of application, the existence of a general law of attempt has the result that whenever the legislature creates one new offence the courts treat it as having created two: the new offence and an attempt to commit it. Where the new offence is itself in character an offence of preparation, an unwarranted extension of criminal responsibility results. If an attempt is undesirable enough to be prohibited, it ought itself to be defined and enacted as a substantive offence. In this way responsibility for attempt can be considered in its proper context, which is the desirable scope and limits of the principal offence or group of offences. At present responsibility for attempt is usually a by-product of judge-made doctrine, variable in its scope and largely unpredictable in its incidence."

Accordingly, as I considered that the offence of attempt to supply a prohibited drug under the Act did not exist, the motion to quash was granted.

In those circumstances it became unnecessary to decide whether the confessions challenged on the voir dire were inadmissible or ought to be excluded in the exercise of my discretion.
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