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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS No. 79 of 1988
BETWEEN:
TERRITORY INSURANCE OFFICE
Plaintiff

AND:

MERCIA PTY. LTD. (t/a HERTZ RENT-A-CAR)
Defendant



CORAM:	KEARNEY J



REASONS FOR DECISION
(Delivered 15 February 1993)


The aµplication
I rule today on the plaintiff's application filed on 8 February 1993, and heard on 12 February, to transfer these proceedings to the Local court pursuant to sl6(1) of the Supreme Court Act; it was also sought that the costs of the application be costs in the cause.	In addition,
Ms Scicluna of counsel for the applicant orally sought that the costs of the proceedings in this Court to the date of transfer be assessed on the Supreme Court scale by the Local Court, after it has decided the case, irrespective of which party was awarded costs.
In support of the application Ms Scicluna relied on her affidavit of 3 February 1993, paras2 and 3 of which affirm:-
112.	THAT the originating motion (sic) in this matter was issued on 14th July 1988 claiming the sum of $20,613.41 plus interest and costs.


3.	THAT the jurisdiction of the Local Court was increased to $40,000 as of 1st January 1991."
In short, in July 1988 the plaintiff's claim lay outside the then jurisdictional limit of the Local Court; it came within that (increased) limit on 1 January 1991.
Background
The court file shows that the Writ issued on 14 July 1988.	The plaintiff claimed payment of insurance premiums in respect of a fleet of motor vehicles, for the
period 1 June 1985 to 1 March 1986, pursuant to an alleged agreement made in 1984 with the defendant to insure them. The defendant entered an Appearance in July and sought further particulars of the claim in August.	In October 1989 the defendant filed an Amended Defence, denying that it had agreed to take fleet cover for the period in question and that it was liable to pay the premiums.	There was an alternative plea on the basis that the fleet cover was found to exist.
At callovers on 16 July and 28 August 1990 the file was marked "current".
On 3 November 1992 the plaintiff filed an application to transfer the proceedings to the Local Court, on the same basis as the present application.	That application was struck out on 1 December 1992, with the plaintiff being ordered to pay the defendant's costs; presumably this occurred because the plaintiff had not complied with r3.05, the last step having been taken in October 1989.	The necessary "Notice of intention to proceed" was filed on 2 December 1992.
At a callover on 5 February 1993 the file was noted as "current"; I was informed that on 3 February the present application had been filed.
The submissions
Ms Scicluna explained that the 3-year standstill in the proceedings between October 1989 and November 1992 had arisen because the plaintiff's solicitors had been obtaining instructions and there had also been a prosecution instituted against the directors of the defendant.	The
first reason is best passed over without comment; I was not informed of the significance of the prosecution.
Ms Scicluna said that t?e plaintiff now wished to proceed in
the Local Court, to judgment.
Mr Preston of counsel for the defendant stated that the prosecution against the directors of the defendant had later been withdrawn.	He informed me that the defendant did not oppose the application to transfer the proceedings to the Local Court, or that the costs of the application be costs in the cause.	However, he opposed the oral application in relation to the scale of costs to date of transfer, on the basis that the Local Court had had jurisdiction over claims of this magnitude since 1 January 1991, and any costs incurred by the plaintiff after that date should not be payable on the Supreme Court scale.	He submitted that in lieu of the order sought it could be ordered that the party successful before the Local Court be granted liberty to apply to the Local Court.taxing officer to tax the costs of the proceedings in this Court to some appropriate date, at a higher rate than normal in the Local court, under r36.18 of the Local Court Rules.
Ms Scicluna then amended her oral application; she now sought that costs be awarded on the Supreme Court scale for proceedings in this Court up to 1 January 1991, to the ultimately successful party.
Conclusions
On 2 February 1993 I dealt with the question of the costs of Supreme Court proceedings prior to transfer to the Local Court; see the ruling in McLean v Hayes Pty Ltd. In ruling that that question should be left to the Local Court to decide, I said at p6:-
"- - - I note the discretionary power of the Local Court under r36.18·of the Local Court Rules to increase a.particular allowance in the Schedule "as it thinks fit".	I also note the similarity between s16(2) of the Supreme Court Act and s36(2) of the repealed Local Courts Act 1941-83; the approach I consider preferable - to leave the matter to the Local Court - is similar to that adopted by Martin Jin		Malcolm v Schaber (1989) 1
NTJ 254, in dealing with a somewhat similar issue under the repealed Act."
I consider that the same approach should be adopted here.
Orders
In light of the foregoing I make the following
orders -
 
	By consent:-
	Proceedings No.79 of 1988 are hereby transferred to the Local Court, pursuant to s16(1) of the Supreme Court Act.
	The costs of the application of 8 February 1993 are to be costs in the cause.
	The quantum of the costs of these proceedings to 1 January 1991, and of the application of

8 February 1993, are to be determined by the Local court, in its discretion.
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