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Ws 275 and 285 of 1992 BETWEEN:
PHILLIP GEORGE LEFEVRE
Applicant

AND:

ANDREW GORDON ROGERSON, WALTER ARNOLD RABY and LOFRA PTY LTD
Respondents

CORAM: Mildren J

REASONS FOR JUDGMENT
(Delivered 29 April 1993)

This is an application made pursuant to s115(1) of the Legal Practitioners Act ("the  Act")  for  an  order determining the fees of a receiver appointed by the court pursuant to sl03(1) of the Act.

History of the Proceedings
On 12 October 1992 on the application of Mr LeFevre, the Master of this Court, by order of the Full Court, Mr AC Garraway was appointed receiver of the trust property of Andrew Gordon Rogerson trading as Loftus and Cameron until further order. That order was made in action number 275 of 1992.

On 23 October 1992, the Master, in action number 285 of 1992, obtained an order appointing Mr Garraway receiver of the trust property of Lofra Pty Ltd trading as Loftus and Cameron and of the partnership between Andrew Gordon
Rogerson and Walter Arnold Raby (the directors of Lofra Pty Ltd), deemed to exist by reason of s7(2) of the Legal Practitioners (Incorporation) Act, until further order.
--

On 24 October 1992, the court ordered proceedings No 275 of 1992 and 285 of 1992 to be consolidated. Orders were also made concerning the question of the determination of the receiver's fees in both matters. The receiver's claims for fees were referred to the registrar for a report, following a conference between the registrar, the receiver, Mr Rogerson and Mr Raby. Lofra Pty Ltd ("Lofra") was not specifically empowered to attend the conference in its independent capacity. It is to be noted however, that the orders made on 24 October were made by consent of all parties including that of Lofra, and that in any event Messrs Rogerson and Raby were the only directors of Lofra.

On 19 March 1993, by further order of this court, John Henderson Jackson was appointed provisional liquidator of Lofra.

Pursuant to the order of 24 October, the registrar has filed reports dated 2 April 1993 and 22 April 1993 recommending certain payments be made to the receiver for his fees and disbursements, and has referred the matter back to a judge in chambers for further consideration.

At the hearing before me on 8 April 1993, the provisional liquidator applied for an adjournment of any further consideration of the receiver's fees and disbursements. Mr Francis, who appeared for the provisional liquidator, sought an order granting the provisional liquidator 21 days to file with the registrar any notices of objection particularizing the grounds thereof which he may have to any of the receiver's accounts in relation to the receivership of the trust property of Lofra trading as Loftus and Cameron, and in relation to the trust property of the deemed partnership of Loftus and Cameron between Messrs Rogerson and Raby. The provisional liquidator's concern was, that either Rogerson or Raby may seek to prove in the liquidation any amounts ordered to be paid by them
to	the	receiver,	and,	that	unless	the	provisional
liquidator Registrar, accept the
 was given an opportunity to be heard  by the  the provisional liquidator may be bound to quantum of any such claims. The provisional
liquidator's appeared	for
 application		was		opposed	by	Mr	Neill,	who the	Master	and	the Fidelity		Fund	Committee
(which is incorporated pursuant to s86 of the Act), and by Mr Moore who appeared for the receiver, on the ground that there was no substance to the provisional liquidator's fears.

The rights of the parties in this matter fall to be determined by the Act and by the provisions of the Legal Practitioners (Incorporation) Act 1989, (the "Incorporation Act").

It is convenient to commence with a consideration of the provisions of the Incorporation Act. That Act repealed and consolidated the pre-existing Acts which had  been enacted in 1974 and which first permitted the formation of practising companies. I do not know precisely  when Lofra was incorporated, but it is common ground that Lofra is a practising company governed by the provisions of the Incorporation Act: see also sll, which continued in existence practising companies formed prior to the commencement of the Incorporation Act as if they had been formed under that Act. Section 2 of the Incorporation Act provides that, subject to that Act, the Incorporation  Act is incorporated in and shall be read as one with the Legal Practitioners Act and the Corporations Law.

The Incorporation Act provides by s4, that no person shall form a company for the purposes of carrying on the practice of a legal practitioner except by means of a practising company formed with the approval of the Chief Justice on application made by a legal practitioner who proposes to be a director of the company. Section 5 sets out the criteria
pursuant to which the Chief Justice may grant his approval to the formation of such a company. Section 6 provides that a corporation may not be incorporated as a practising company except as constituted by memorandum and articles approved under s5. Sections 7 and 8 are the key sections. They provide:
"7.	APPLICATION OF LEGAL PRACTITIONERS ACT
	For the purposes	of sections	134, 136 and

139	of	the	Legal	Practitioners	Act,	a	practising company shall be deemed to be a legal practitioner.
	For the purposes of the Legal Practitioners Act, a practising company shall be deemed to be a partnership comprised of its directors, and each director shall be deemed to be a partner of each other director.

8.	DIRECTORS TO GUARANTEE DEBTS OF COMPANY
The directors of a practising company shall be deemed jointly and severally to guarantee the debts of the company."

Section 7(1) of the Incorporation Act, when read with ss134,136 and 139 of the Legal Practitioners Act, is obscure. If the purpose of s7(1} was to permit the incorporated practising company to charge fees for the work done by the practitioners it employs, it might have been more happily worded. It is not necessary to consider this now. What is important to note is the following:
	Section 7(1) does not deem a practising company to be a legal practitioner except for the purposes of ss134,136 and 139.
	Section 7(2) deems a practising company to be a partnership of its directors, but only for the purposes of the Legal Practitioners Act and not otherwise. It is to be noted, that s7(2) is not subject to s7(1).
	The directors are deemed		by	s8 to severally	guarantee	the	debts	of

 jointly	and the	company.
Therefore,		upon	incorporation,	a company,	if		formed	as	an	exempt
 practising proprietary
company with limited liability, is in no different position vis-a-vis its creditors than
any	other
such
company
formed
under
the
Corporations
Law,
except
that
by	s8,
the
directors (but not the shareholders, some of whom may not be directors) are deemed to have guaranteed all of the company's debts.

Turning now to the provisions  of the  Legal  Practitioners  Act, it is plain that Lofra is not a legal practitioner for the purposes of any of the provisions of Part VII of the Act, which deals with trust monies and trust accounts. For the purposes of those provisions, it is a deemed partnership consisting of its directors. Therefore, for the purposes of s57, for example, if Lofra received trust monies, s57 applied to Lofra as if it were a partnership consisting of Messrs Rogerson and Raby. Therefore, a personal obligation fell upon Messrs Rogerson and Raby to comply with s57 by placing those monies into a general trust account maintained in accordance with s56. As Lofra is a deemed partnership for the purposes of s56, the Act contemplates that Lofra may have a general trust account
under its own name, or if it trades under a business name of which it is the owner, under that business name. Similarly, s67(2} contemplates the appointment of an auditor of that account. Central to the intention of the legislature is that Lofra never changes it corporate personality; it is merely deemed to be a partnership consisting of Messrs Rogerson and Raby for the purposes of the Act (including probably for the purposes of ss134,136 and 139 although it is also deemed to be a legal practitioner for the purposes of those sections, but it is not necessary to determine this question).

Consequently, when one turns to sl03 of the Act, it is to

be	noted
that
sl03(1}
specifically	envisages
the
appointment
of	a
receiver
of	the	trust	property
of	a
partnership of legal practitioners, and this must include the trust property of Lofra as a deemed partnership. I note from the transcript of proceedings before Martin J of 23 October 1992 when his Honour made the order appointing Mr Garraway receiver of the trust property of Lofra, that he held that he had power to make that order under s103(1) of the Act, and his Honour seems to have been of the same view as I have so far reached.

The next section to be considered is s115, which provides: "115.	REMUNERATION OF RECEIVER
	A receiver appointed under this Part shall be paid such fees as are agreed with the Master or, in default of agreement, as the Court, on the application of the Master, determines.
	The fees payable to the receiver and his disbursements are payable out of the Fidelity Fund.
	The amount of the fees and disbursements paid in pursuance of this section are recoverable as a debt due to the Fidelity Fund Committee from the legal practitioner, or from the legal practitioners, in respect of whose trust property the receiver was appointed.
	Where an amount is recoverable under sub section (3) from 2 or more persons, the liability of those persons is joint and several.
	An amount recovered under sub-section (3) shall be paid into the Fidelity Fund."


Mr Neill and Mr Moore submitted that pursuant to sll5(2} of the Act, the receiver's fees are payable out of the Fidelity Fund, and that pursuant to s115(3), the Fidelity Fund Committee has a right to recover those fees from Messrs Rogerson and Raby, but not from Lofra. I consider that this submission is correct. Lofra is not a legal practitioner for the purposes of s115(3), and it is only against persons who are "legal practitioners" that recovery can be made. Bearing in mind that, on the evidence presented to the court before Martin J at the hearing on 23 October 1992, Mr Raby did not then, and had not for some
time previously, held a current practising certificate of any description (see transcript at 12-13), and given the definition of "legal practitioner" contained in s6 of the Act as it applies to s115, it seems to me that the rights of recovery against Mr Raby may be questionable, but it is unnecessary now to determine that question. What is plain, however, is that there is no right of recovery from Lofra granted by the section. The fact that Lofra is a deemed partnership for the purposes of the Legal  Practitioners  Act, does not entitle the Fidelity Fund Committee to claim against Lofra or prove in the ultimate liquidation of Lofra. All s115(3) does in the case of Lofra's trust property, is permit the Committee to recover from the directors of Lofra, but not from Lofra itself.

Further, it is difficult to see how, if recovery was made by the Committee against Rogerson or Raby, either of those gentlemen would have a right to prove in the liquidation of Lofra. It is true that by s8 of the Incorporation	Act the directors		guaranteed		Lofra's	debts,				but			the	right		to recovery under sl15{3) of the Act is a right given by that section against the legal practitioners concerned and it is not a right to recovery which arises by virtue of s8 of the Incorporation Act against those practitioners as guarantors of	a	debt		due	by	Lofra.	Even		if		the			directors		were subsequently		sued in their capacity	as guarantors,	it is hard to see how they could be permitted	to prove in the company's	winding		up			in	competition			with			the	company's creditors	and to the detriment		of those		creditors whose debts they have guaranteed, although once all other creditors have been paid, no doubt they could prove then, and there may then be some purpose to this if between them they did not hold all the shares in the company in equal shares: see generally McPherson The Law  of  Company Liquidation  3rd ed at 371-373; 411-12;  Re  Fenton  (N2  1)  [1931)  1 Ch  85; Re    Bruce    David    Realty    Pty   Ltd   [1969) VR
240. Be that as it may, the liquidator would not be bound
to accept the quantum of any proof of debt lodged. A liquidator exercises a quasi-judicial function in admitting proofs of debt and may go behind a judgment in order to properly carry out that function: see generally McPherson, supra, at 389; Ford's Principles of Corporation Law 6th ed at 852 and cases therein referred to.

In these circumstances I do not see why the provisional liquidator of Lofra should be given any opportunity to question the receiver's accounts.

Accordingly,	I order	should remuneration
 consider	that there	is not	be	made	approving in		accordance	with
 no reason	why	an of	the	receiver's the		Registrar's
recommendation.

I will hear the parties on the precise form of the orders to be made.

