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IN THE COURT OF  APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA

No. AP5 of 1990



BETWEEN:
COMMISSIONER OF TAXES
Appellant

AND:
TANGENTYERE COUNCIL INCORPORATED
Respondent


CORAM:	ASCHE CJ., KEARNEY & MARTIN JJ.



REASONS FOR JUDGMENT
(Delivered 28 May, 1992)



ASCHE CJ:


I agree with the judgment of Martin J and the
	orders he proposes.






KEARNEY J:


I have had the benefit of reading the opinion of Martin J.	I respectfully concur in his Honour's reasons and conclusion,		and in the orders he proposes.	I add the following observations.


As at 24 September 1979, when the Commissioner wrote to the Council, para.9(a) simply exempted public benevolent institutions and others from paying pay-roll tax. It was not until the Act was amended by Act No. 14 of 1981 that a second element, the "satisfaction" requirement, was added to para.9(a).	Accordingly, the ·commissioner's "decision" in 1979 clearly related only to the status of the Council as a public benevolent institution.	In reality, that "decision" could be no more than a notification by the Commissioner that he regarded the Council "as a public benevolent institution for the purposes of the Payroll Tax Act", as the Council had contended.	As Martin J has pointed out, the Commissioner has no power to grant an exemption, and his "decision" therefore could not affect the Council's liability to pay the tax, which is determined solely by the Act.	The Commissioner is limited to deciding only those matters which the Act authorises him to decide; any other "decision" is ultra vires his statutory decision-making power, and a nullity.

Similarly, the Commissioner's "decision" of
10 December 1985 amounts to no more than a change of his opinion on the issue and could not affect the Council's liability to pay the tax.	The Commissioner could neither grant an exemption, nor withdraw that exemption, as he clearly purported to do.
As Martin J has pointed out, there is some similarity to the procedural aspects of The	Australian Council of Social Service Inc. v Commis-si·oner of Pay"'-roll
Tax  (NSWJ	82 ATC 4385.	In that case Rath J said at pp.4388-
9:-


"Though the Act made no provision for a formal claim to exemption, the association made known to the defendant its claim that it paid no taxable wages.	The defendant entertained but rejected the claim.	It required the association to lodge returns; the returns were made, and stated amounts of taxable wages, and of tax, as the form of the return required; but it is not claimed by the defendant that in so.doing the association lost any right to exemption.·

But it is said that the association should have proceeded to press its claim for exemption by way of objection and appeal under sec.32 and 33 of the Act [these provisions were similar at the time to ss.34 and 35 of the Northern Territory Act]- - -

It is submitted on behalf of the defendant that the defendant did make a decision, determination or assessment within the meaning of sec.32(1), and that his letter of 21st November, 1978 constituted notice of that decision, determination or assessment.	Counsel for the defendant would not elect among the terms "decision, determination or assessment".		Certainly the defendant made a decision to recover from the first plaintiff the amount of the tax liability claimed, but that decision cannot be said to be one (to adapt the words of sec.32(1)) by which the first plaintiff's liability to pay pay-roll tax was affected.
Counsel for the defendant submitted also that an assessment had been made under sec.18(2) -

It seems to me in these circumstances that the defendant has relied for the claimed liability of
$15,505.42 not upon any process of assessment, but upon the provisions of the Act which impose a liability to pay-roll tax independently of any assessment.

For these reasons I do not think that there was any relevant decision, determination or assessment to which the objection and appeal provisions of the Act were applicable.	Thus there is no
procedure in the Act for determination of the rights claimed by the plaintiffs, and hence no ground to refuse declaratory relief if such relief is otherwise proper. - - -

Even if I am wrong in my view that there has been no relevant decision, determination or assessment made by the defendant, I think that declaratory relief should be granted, if one or both of the plaintiffs can make out a case for exemption.	it is conceded that the Act does not exclude the declaratory jurisdiction of the Court to determine the question of exemption; and it seems to me that its provisions in relation to claims for exemption and their determination are so obscure, so wanting in reasonable guidance to a taxpayer, that the Court should 'in the circumstances of this case consider that a declaration is an appropriate remedy."
(emphasis mine)


The present case was stronger than the ACOSS case as regards the Council's entitlement to have sought declaratory relief, since the Commissioner neither in his letter of 10 December 1985 nor later had required returns to be lodged, or made any assessment.	The Act did not set out any procedure whereby the Commissioner's views in that letter could be challenged.	I consider that the most appropriate course for the Council when it received the Commissioner's letter of
10 December 1985, was to have sought declaratory relief from
	the Supreme Court.	See generally Rule 23.05 and Nomad Industries of Australia Pty. Ltd. v Commissioner of Taxation

[1983] 2 NSWLR 56.	No mere abstract question of law or theoretical question was involved; there was a real issue between the parties.		Alternatively, the Council could have
awaited an assessment and raised the question of its status by way of objection; see Commissioner for A.C.T. Revenue
Collections v Council of the Dominican Sisters of Australia

(1991) 22 ATR 213.


The course which this litigation has taken, leading to the present unsatisfactory conclusion, is very regrettable.	The course was, however; taken entirely on the initiative of the parties.	The Council set out on the wrong path on 30 January 1986 when it erroneously conceived that the Commissioner's· letter of 10 December. 1985 involved a "decision - - by which [its] liability to pay pay-roll - - tax is affected", and thus had enlivened its right to object under s.34(1).		Doubtless it was induced to adopt this approach by the language used by the Commissioner who similarly misdirected himself as to the law.	The appeal was simply a further step down the wrong path.

This Court cannot overlook the matter even if the parties are prepared to.	This is because the Court is bound to observe a patent jurisdictional point, even though neither party has raised it; see Westminster Bank, Ld. v Edwards [1942] A.C. 529 at pp.533-4 per Viscount Simonds L.C., and pp.536-7 per Lord Wright; Sydney Harbour Trust Commissioners v Wailes (1908) 5 C.L.R. 879 at p.889, per Isaacs J.	The High Court has accepted that res judicata or issue estoppel apply to an issue of jurisdiction - see State Rail Authority of N.S.W. v Codelfa Construction Pty. Ltd. (1982) 150 C.L.R. 29 at pp.41-2 per Mason and Wilson JJ and


at p.47 per Brennan J - but that has no application to the duty of a Court.

Lack of power in the Commissioner cannot be cured by parties' consent.	It was ultra vires the power of the Commissioner under s.34(3) to decide the "objection".	In consequence, as Dixon J put it in Parisienne Basket Shoes Pty. Ltd. v Whyte (1938) .59 CLR 369 at p.389:-

"- - - the proceedings [before him] are as nothing.	They are void, not voidable."


The appeal under s.35(1) to the Supreme Court against the Commissioner's "decision" was incompetent; embarking upon the hearing of that appeal on the merits involved a wrong exercise of jurisdiction, and the resulting judgment must be set aside.	The learned appellate judge was coram non judice; the judgment under appeal amounts to an
extra-judicial opinion.	That does not deprive this Court of appellate jurisdiction; see Re The Padstow Total Loss and Collision Assurance Assoc., exp. Bryant (1882) 51 L.J. Ch.
	344 at p.348 per Jessel M.R., and p.350 per Brett L.J.



Martin J raised the fundamental point - whether there had ever been a "decision" in terms of s.34(1) upon which the whole edifice of objection, decision, appeal and further appeal has been erected - at a very early stage in the hearing of this appeal.	The parties were given an opportunity to be heard on the question and had ample
opportunity to consider and deal with it.	The Court was informed that as between the parties it was "common ground that there is such a decision", as .Mr Larkins Q.C., senior counsel for the respondent, put it at transcript p.75.	At
p.10 Mr Larkins said:-


11   -	-	-	for a practical matter the parties have been content to argue this [appeal] on the basis that there was a decision affecting the liability of Tangentyere to pay pay-roll tax and there's never been any argument or dispute -about the basis of the initial appeal."

Mr Larkins also said at p.75:-


"What the parties have done in the present case, in a sense, is, brought to the Court a more general question of principle. ·	That's a convenient and sensible course and we - - -
have joined in that by having had the hearing before Angel J - -	being treated by the parties as, in a sense, an application for declaratory relief - - -11  •
(emphasis mine)


With respect, the words emphasized do not reflect the true position.	A party is bound by its conduct of legal proceedings.	The case was instituted and argued before
his Honour as an appeal under s.35(1) of the Act.	Much time was devoted there to arguing the nature of that appeal, though the Commissioner conceded that as far as concerned the question whether the Council was a "public benevolent institution" for the purposes of para.9(a), the appeal was in the nature of a hearing de novo.	The parties were very much at issue on the proper approach to the "satisfaction"
issue raised by para.9(a); and it was his Honour's decision on that issue to which argument was directed on the appeal to this Court.	It is obvious that the procedure chosen by the Council to maintain its claim to be exempt - objection under s.34(1) and appeal under s.35(1) - coloured the issues argued before the Supreme Court and this Court, and the course of that argument.	The Council never in fact sought declaratory relief.	This Court cannot now properly treat the objection - appeal process instituted by·the parties as if it had been an application for declaratory relief.	Nor is it a case where this Court should express an
extra-judicial opinion on the merits; cf. Australian Sugar Producers' Association Ltd. v Australian Workers' Union (1916-17) 23 C.L.R. 58 at pp.62-3 per Griffith CJ.

It is clear, I think, that although all the proceedings which led to this appeal, commencing with the Council's "objection", were incompetent for the reasons mentioned, it is within the jurisdiction of this Court to make the orders proposed, so as to correct the record in relation to the orders made without jurisdiction in these proceedings.	See Ah Yick v Lehmert (1905) 2 C.L.R. 593 at p.601 per Griffith C.J., and p.609 per Barton J; and The Padstow  Total Loss case (supra).	This is so, even though neither party sought those orders on that basis.
MARTIN J.


This is expressed to be an appeal· from a judgment of the Supreme Court allowing an appeal purportedly brought by the respondent pursuant to s. 35 of the Pay-roll Tax Act. Those qualifications are expressed because when this so called appeal to the Supreme Court was instituted there was no right to appeal.	Whether by design or oversight it has apparently suited the parties to proceed to- that Court and this without the competency or validity of the proceedings being challenged and determined.	An appeal is not a common law proceeding.	It is a remedy given by statute (per Mason
	in Builders Licensing Board v Sperway Constructions

(Syd.) Pty. Ltd. (1976) 135 CLR 616 at 619).	The parties acted outside the law.	The Court must not.

The unsatisfactory situation arose in this way.
The respondent is an incorporated association which carries out its objects principally in Alice Springs and thereabouts.	In so doing it has for many years paid wages to persons engaged by it in the carrying on of its work.
Subject to, and in accordance with, the Pay-roll Tax Act there is payable in respect of wages paid by an employer pay-roll tax (s. 6).	Inter alia, that obligation does not apply to wages paid or payable by a public benevolent institution and in respect of which the institution satisfies the Commissioner of Taxes that the person is


exclusively engaged in work of a public benevolent nature
(s.	9(a)).


By letter dated 24 September 1979, the Commissioner of Taxes informed the respondent that it was regarded as being a public benevolent institution for the purposes of the Pay-roll Tax Act and was thus exempt from lodgment of returns and payment of tax "subject to the constitution and activities of the Council remaining unaltered".	By letter dated 10 December 1985, the respondent was informed by the Commissioner that upon a re examination of its constitution and "role in the community" it was clear that an exemption no longer applied, and stating that the exemption previously granted was withdrawn from that date.	That is where the difficulties to which I have alluded commenced.	The Commissioner has no appellable decision making power to grant an exemption, nor to withdraw an exemption granted, from the .payment of pay-roll tax pursuant to the Act based upon the status of an employer.
That aspect of liability is governed by the words of the Act and does not depend upon any consideration or decision by the Commissioner.	If an organisation falls within any of the categories described  ins. 9 then it is exempt.	The organisations described include as well a religious institution, a public hospital, the Commonwealth War Graves Commission, a local governing body (with certain exceptions) and the Australian - American Educational Foundation.		Be that as it may, the communication to the respondent caused
it to consider its position.	By its solicitor's letter of.
30 January 1986, it told the Commissioner that it was dissatisfied with the decision "by_.which •its liability to pay pay-roll tax .... is affected", and objected against it upon the basis that the decision was incorrect.		"The ground of the objection is that the objector ·is, under the Pay-Roll Tax Act, a public benevolent institution ..•. and as such should be exempt from payroll tax".	It appears that the respondent was seeking to apply the provisions of s. 34 of the Act enabling a person who is dissatisfied with any decision made by the Commissioner, by which his liability to pay pay-roll tax is affected, to lodge with the Commissioner an objection in writing stating in detail the grounds on which he relies.	It was not recognised that the respondent's liability to pay pay-roll tax per se was not affected by any decision of the Commissioner.	Whether it was a public benevolent institution or not was not a matter for the Commissioner to decide.	However, consistent with his previous approach and having sought and received from the respondent further information, the Commissioner considered the objection.	Prior to this neither party had expressly directed attention to the second leg of the tests leading to an exemption provided for ins. 9(a), that is, regarding wages paid by the institution to a person in respect of which the institution satisfies the Commissioner that the person is exclusively engaged in work of a public benevolent nature.		For example, the Commissioner's letter of 21 February 1986 to the solicitor for the respondent had
only sought a copy of its constitution,  a  list of members  and copies of financial accounts for previous years and "any associated  notes or explanations  relevant to them.	lf the council has issued any pamphlets,  brochures  or explanations to the public  or its members about its activities,  services or role in the community, please furrii"sh me	with copies."

The so called objection was disallowed by the then acting Commissioner on 25 September 1986. .There are detailed reasons for the decision to disallow the objection. The acting Commissioner's brief conclusion was "On the information presented, I do not believe that Tangentyere can be classified as a Public Benevolent Institution within the meaning of s. 9(a) of the Payroll Tax Act".	Under the heading "Matters Considered" appears the following passage:

"Accepting that the Tangentyere Council Inc. is an "institution", three criteria have to be considered in determining whether a particular organisation is entitled to exemption as a Public Benevolent Institution under s. 9 of the Payroll Tax Act.	The Institution must be "public" it must be "benevolent" and the relevant wages must be with respect to a person or persons "exclusively" engaged in work of a public benevolent nature.
The latter I interpret to be work which- would meet the tests laid down by the Courts.	However, exclusivity does not arise as an issue unless the first two are determined affirmatively."


The error in approach previously made was thereby compounded by unnecessarily introducing the second leg of the exemption test.	He went on to consider whether the Institution was "Public" and "Benevolent" and rejected both
propositions after giving detailed reasons.	He then considered "Are the wages related to people exclusively engaged in work of a public benevolent nature?" and immediately acknowledged that since the Institution did not in his opinion meet the requirements of being either public or benevolent then there was no need to consider that aspect of the matter.	However, he did so and said that having looked at the annual reports and financial statements and other information provided he did not accept ·"that all the functions of Tangentyere are of a benevolent nature" and concluded that "To the extent t.hat some of the functions may be of a public benevolent nature I am not satisfied that the persons engaged in those activities are exclusively so engaged."	He did not call upon the respondent to register as an employer nor to make returns pursuant to the Act nor did he cause any default assessment to be made of the amount of wages upon which in his judgment, tax ought to be paid (sections 12, 13, 15 and 19).

The provisions as to appeal to the Supreme Court are to be found ins. 35.	A person who is dissatisfied with a decision of the Commissioner on an objection made by that person may, within 30 days after service on him of notice of that decision, appeal to the Supreme Court.	That provision cannot be read in isolation from s. 34; it must be limited to decisions made by the Commissioner by which a liability to pay pay-roll tax has been affected and to which an objection has been made in accordance with those provisions.
On appeal the objector is limited to the ground$ stated  in the objection.	The form of the objection is set out above, taken from the letter of 3 January _1986', that is that the objector  was a public benevolent institution.	There were,
stated in the "Notice of Appeal", grounds of appeal - "The Appellant is, under the Pay-Roll Tax Act, a Public Benevolent Institution in that it is an Institution
organised and maintained for the relief of poverty, sickness, destitution, ·helplessness, misery or suffering, and as such should be exempt from payroll tax".	It will be noted that nothing said in the objection nor in the Notice of Appeal (which was necessarily limited to the grounds of
objection) related to whether persons to whom wages were
paid ' were exclusively engaged in work of a public benevolent nature.


His Honour the learned Judge on appeal embarked upon a hearing during which a considerable amount of evidence was placed before him which was not before the Commissioner.	However, the proceedings before his Honour were contaminated by all that had gone before.	In his reasons for judgment he described the proceedings as being "Appeal pursuant to section 35	of the Payroll Tax Act (NT). The question arising for determination on this appeal is whether the appellant, an incorporated body, as at October 1986 was a public benevolent institution and thus exempt from payroll tax by virtue of s. 9(a) of the Payroll Tax Act (1984) NT.	A subsidiary question arises namely whether the
appellant was paying wages to employees  exclusively  engaged in public  benevolent  work for the purposes  of s. 9(a) of that Act.''	For the reasons already given there was rio justiciable question arising upon appeal as to the status of the respondent, and what his Honour termed the "subsidiary question" did not arise because it formed no part of the respondent's  objection to the Commissioner.	No doubt his Honour was induced to his view of the matter  by the  conduct of the parties.	The two quite separate and  distinct questions which might be brought to the  Court  by  separate and distinct procedures and invoking separate and distinct jurisdictions, had been drawn together  in a quite inappropriate way such that his Honour said at p. 6 of his reasons "Whether the appellant is a public benevolent institution paying wages to employees exclusively engaged in public benevolent  work  is, in my opinion,  for the purposes of s. 9(a) of the Payroll Tax Act (NT), to be determined  having regard to a number of factors ...", and in conclusion  at p. 24 "I conclude that the appellant was at the material time a public benevolent institution.		The source of its finances  was public benevolence.	Both its membership  and the objects of its welfare constituted appreciable needy sections of the community and its activities, which accorded with and sought to fulfil the objects  of  its constitution were of a public  benevolent nature.	It was controlled by Aboriginal persons,  predominantly  employed  Aboriginal persons and its efforts were directed towards the welfare of Aboriginal persons.	The appellant's employees were all
engaged in its principal activities or work incidental thereto or work directed to both achieving a measure of self support and lightening the load on .the public purse.· They were thus engaged in public benevolent work for the purposes of s. 9(a) of the Payroll Tax Act."	His Honour allowed the appeal and the authenticated order re1evantly simply states that the judgment of the Court was: "The Appeal be allowed".

As originally framed, the Notice .of Appeal to this Court attacked his Honour's finding that the respondent was a public benevolent institution, but that was abandoned.
'
The remaining grounds set out in the Notice of Appeal go to the "subsidiary question".	The substantial and primary
argument was directed to showing that his.Honour approached his task in the wrong way.	The difficulty with criticising his Honour at all is that that question was not properly before the Court on appeal.		There was nothing in the objection to the Commissioner nor in the Notice of Appeal based upon it going to the point.	It crept in along the way.	No doubt attempting to assist the parties in their dispute, his Honour proceeded to place his views on record, but taken in proper context, they were unnecessary and no more than statements by the way.

This Court ought not to be seen to encourage parties in dispute to work up cases in disregard of the law relating to appeals.	They can not give the Supreme Court or
this Court jurisdiction.	An appeal is a remedy given by statute and its bounds may not be exceeded, even by consent.

Support for the views here expressed is to be
found  in the judgment of Rath J. in The Australian Council of Social Service Inc v Commissioner of Pay-Roll Tax (82 ATC 4,385), which case also provides·guidance as to the way in
which matters involving the issues here might best be

brought to Court.


I prefer to wait unti an appeal from a decision
of the Commissioner is properly brought before embarking upon a determination of whether the decision of Dixon J. in
'
Avon Downs Pty Ltd v The Federal Commissioner of Taxation
(1949) 78 CLR 353 at 360 (followed in many cases including Kolotex Hosiery v The Commissioner of Taxation (1975) 132 CLR 353) applies.	(By the way, Avon Downs Pty Ltd had no connection with the Territory, it carried on a sheep business near Glen Innes in NSW).

I would order:
	That this appeal be allowed.
	That there be no order as to costs on this appeal.
	That the judgment of Angel J. of 4 May 1990 be set aside.
	That the order of Angel J. of 29 May 1990 as to costs be set aside.



