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mar920015
IN THE COURT OF CRIMINAL
APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA

No. CA 2 of 1991
CA 3   of 1991

BETWEEN:
DANIEL LOTHAR HEISS
Applicant

AND:
THE QUEEN

BETWEEN:
 


Respondent

PETER MICHAEL KAMM
Applicant

AND:
THE QUEEN
Respondent



CORAM:	GALLOP, MARTIN and ANGEL JJ.



REASONS FOR JUDGMENT
(Delivered 7 October 1992)




BACKGROUND


On 28 May 1990 the applicants were jointly arraigned on an indictment charging them with one count of murder, one count of stealing with circumstances of aggravation, one other count of stealing and one count of improperly offering an indignity to the body of Dean Peter
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Robinson (the deceased").


They each pleaded not guilty to each count and the learned trial judge immediately gave leave, pursuant to
	26L of the Evidence Act, for the conduct of an

examination on the voir dire concerning the admissibility of certain confessional statements emanating from Heiss.	On
16 July 1990 the trial judge ruled that the evidence under challenge would be admitted and published reasons for judgment.	The voir dire examination was conducted before the jury was empanelled.	Such a procedure is most desirable in the interests of justice.	It enables the examination to be conducted and due consideration to be given to the issues arising by the trial judge without pressures which may arise from there being a jury standing by inconvenienced, and possibly having doubts about the efficiency of the criminal justice system.

The trial of both accused was commenced on
4 December 1990.	On 6 December 1990, Kamm successfully applied for leave to conduct an examination on the voir dire concerning certain confessional statements emanating from him.	On 7 December 1990, taking into account the preceding evidence in the trial and upon the voir dire, the trial judge ruled that the challenged evidence was admissible against Kamm.

On 22 December 1990 the jury returned verdicts of
guilty against both applicants on each count in the indictment.

Each applicant filed a Notice of Appeal, the grounds being identical:

	That the verdicts of the jury were unsafe and unsatisfactory in that having regard to the whole of the evidence it was not open to the jury to be satisfied beyond reasonable doubt that the appellant was guilty.


	That the learned Trial Judge erred in admitting the confessional evidence which was the subject of the voir dire hearing.


However, pursuant to s. 410(b) of the Criminal Code, leave to appeal is necessary against a conviction on any ground of appeal that involves, inter alia, a question
of mixed law and fact, and upon the commencement of these proceedings counsel for each of the applicants successfully applied for an extension of time within which to apply for leave to appeal, the applications not being opposed.	There was then filed in Court an affidavit on behalf of each of the applicants in compliance with r. 86.10(2) together with the application in which it was stated that the grounds of the application appeared in the supporting affidavit.		The late realisation that the proposed ground of appeal required




leave meant that that application could not be brought before a judge of the Court as envisaged ins. 429 of the Code.	The appeal provisions of the Code came into operation on 1 March 1986 and there can be no good reason why those provisions and the Rules relating to such matters should not be complied with in the first place (as to related irregularities, reference might also be made to the decision of this Court in Rostron v R, unreported 8 November 1991).

In his affidavit in support of each of the applications for leave to appeal, the solicitor for each of the applicants expressly abandoned the first of the grounds set out in the Notices of Appeal.	Approximately one thousand pages of the Appeal Book were thus made surplus to requirements.

The second of the proposed grounds of appeal was so cast as to encompass alleged errors going both to the voluntariness of the confessional statements and their exclusion as a matter of discretion.	In each of the affidavits in support of the applications it is expressly stated, however, that the applicant's submission is that the learned trial judge "should have ruled the challenged confessional evidence inadmissible in the exercise of his discretion following the voir dire hearing".	The material in each affidavit then proceeds to outline the facts and circumstances arising in the period during which each applicant was in the custody of the police and during which
the confessional statements sought to be relied upon by the Crown were made.	In compliance with r. 86.10(2)(b), the affidavit material then goes to the questions involved in the application and, in acknowledgrnent of the principles governing the manner in which an appeal against an exercise of discretion should be determined, particulars are given of how it is said that the learned trial judge acted upon wrong principles or otherwise fell into error so as to enable this Court to exercise its own discretion in substitution for his
(House v The King (1936) 55 CLR 499 at 505).	Unless this court is satisfied that some such error was made then it will not interfere by substituting its own discretion for
that of his Honour.	Some of the complaints go to his Honour's findings of fact and it is well to remember that to succeed on that ground it must be shown either that there was no evidence to support the particular finding or that the evidence was all one way (Kyriakou, D'Agosto and
Lombardo (1987) 29 A Crim. R 50 at 57 and O'Donoghue (1988)
34 A Crim R 397 at 401 and Rostron).	Turning to the reasons why leave should be given (r. 86.10(2)(c)), it was urged in the affidavits that as the provisions of s. 137(2) of the Police Administration Act were relied upon by the police to detain each applicant in custody for questioning, notwithstanding the obligations under s. 137(1) of the Act to bring him before a justice or a court as soon as practicable after being taken into custody, it was important for the administration of criminal justice that this Court consider the issues raised by the proposed grounds of
appeal.


In Williams v The Queen (1986) 161 CLR 278 it was confirmed that where a person has been taken into custody for an offence and there is an obligation to bring him or her before a justice as soon as is practicable thereafter, there is no power in the police to question that person about the offence for which he had been arrested or other offences.	A delay which resulted only from the fact that the arresting officer wished to engage in questioning was not justified.	If such a person is held for the purpose of questioning, whether in regard to the offence for which he was arrested or any other offence, the detention is unlawful.	It was against that background that the Parliament of the Northern Territory, and others in Australia, enacted legislation empowering the police to detain a person in custody for prescribed purposes and within proscribed time limits notwithstanding the requirement that that person be taken before a justice or court as soon as practicable after arrest.	Confessions mad whilst a person is held in the exercise of such a power and during such a period would thus not be obtained unlawfully and therefore not attract consideration of the exercise of a discretion to exclude such statements, if voluntarily made. The Territory provisions are to be found at ss. 137 and 138 of the Police Administration Act and are as follows:
"137. COURT
 TIME FOR BRINGING PERSON BEFORE JUSTICE OR

	Without limiting the operation of section 123, but subject to subsection (2) of this section, a person taken into lawful custody under this or any other Act shall (subject to that Act where taken into custody under another Act) be brought before a justice or a court of competent jurisdiction as soon as is practicable after being taken into custody, unless he or she is sooner granted bail under the Bail Act or is released from custody.


	Notwithstanding any other law in force in the Territory (including the common law), a member of the Police Force may, for a reasonable period, continue to hold a person he has taken into lawful custody in custody to enable -

	the person to be questioned; or
	investigations to be carried out,


to obtain evidence of or in relation to an offence involving that person, whether or not -

	it is the offence in respect of which the person was taken into custody; or
	the offence was committed in the Territory.



138. DETERMINING REASONABLE PERIOD DURING WHICH PERSON DETAINED, &c., TO BE BROUGHT BEFORE JUSTICE OR COURT

In determining what is a reasonable period for the purposes of section 137(2), but without limiting the discretion of the justice or the court, a justice or court before whom or which the question is brought shall, so far as it is relevant, take into account -

	the time taken for investigators with knowledge of or responsibility for the matter to attend to interview the person;


	the number and complexity of matters to be investigated;
	the time taken to interview available witnesses;
	the need of members of the Police Force to assess relevant material in preparation for interviewing the person;
	the need to transport the person from the place of

detention to a place where appropriate facilities were available to conduct an interview or other investigation;
	the number of people who need to be questioned during the period of detention in respect of any offence reasonably believed to have been committed by the person;
	the need to visit the place where any offence under investigation is believed to have been committed or any other place reasonably connected with the investigation of any such offence;
	the time taken to communicate with a legal adviser, friend or relative of the detained person;

	the time taken by a legal adviser, friend or relative of the person or an interpreter to arrivr at the place where the questioning or the investigation took place;
	the time taken in awaiting the completion of forensic investigations or procedures;

	the time during which the investigation or questioning of the person was suspended or delayed to allow the person to receive medical attention;
	the time taken by any examination of the person in pursuance of section 145;

	the time the person in custody has been in the company of police prior to and after the commencement of custody;
	the time during which the investigation or questioning of the person was suspended or delayed -
	to allow the person to rest; or
	because of the intoxication of the person; and
	the time taken to arrange and conduct an identification parade."



There are significant differences as to the circumstances in which each of the applicants was taken into and detained in custody and what transpired before being
9
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taken before a justice.	The application of each will therefore be considered separately.	It will be convenient to refer to each of them and others involved by their respective surnames.


HEISS



The Arrest


As Heiss was the first detained it is convenient to consider his application first.	It will also be necessary to make some mention of what was happening concerning Kamm at certain times during the relevant period.

An understanding of the information available to the investigating police and the circumstances in which Heiss was taken into custody are important as going to the operation of ss. 137 and 138 of the Act and as to the lawfulness of the original arrest, for it is contended by that applicant that he was not initially in lawful custody, and thus those provisions of the Act then had no application to him.	Those circumstances are most conveniently taken directly from his Honour's reasons.	There is no dispute as to the accuracy of what his Honour had to say:

"Detective Senior Hambleton testified that he became involved in the enquiry concerning Dean
Peter Robinson (the deceased, but then a missing person) when it was handed over by Detective Constable Wardrope as being no longer a mere missing person matter, but a possible homicide. Hambleton first entered the investigation on
14 July 1989.	He thereafter made a number of enquiries and caused other  people  to  make enquiries and was told a  number  of things  about the deceased.	Amongst other things, Hambleton had learned that the deceased had damaged his Nissan Patrol 4 wheel drive motor  vehicle  in an accident at Borroloola; that he had arranged for a Mr Quan Sing to deliver it to Darwin; that he had left Borroloola some time ahead of the vehicle; that he had left his dog at Borroloola with a Mr Mitchell saying that he would call back for it in a  fortnight; that he had told Quan Sing that he had been staying  in the Acacia  area; that his vehicle in fact arrived  at Darwin on 20 May.	Hambleton seized the deceased's vehicle  from  Quan  Sing's yard in Darwin.		Hambleton was also told that th deceased had left his firearms at Borroloola; tha"ef the deceased had  been told there were two  Nissans at Acacia which might provide a body for his own damaged vehicle; that he had  left  his  firearms with a Neville Andrews at Borroloola and had  returned for them in a small utility vehicle, possibly a Daihatsu with white wheels.
By 14 July 1989, Hambleton knew that the deceased had been declared a "missing person" and that his father had  been enquiring about him.	Hambleton also knew that the deceased's three firearms had been found at Bamboo Creek under  a  derelict vehicle and that his father had expressed the view that the deceased was very attached to the weapons and would  not have lent them to anyone or sold them.	Hambleton also knew that the deceased's father had said that the deceased had not been keeping contact with him and that it was unusual  for him not to do so.	Hambleton spoke to the co-'•/ accused, Kamm, and to several other people at  Acacia on 22 July 1989.	On 25 July 1989  he  spoke to Mr Shannon White who lived at Acacia.
Hambleton recorded, at entry 158 of the police running sheets, that White told him that, some 10 weeks before Hambleton spoke to White, he, White,
had been contacted by the accused enquiring about pig shooting and that the accused had told White that he had another young fellow who was a shooter and who had his own guns.	Hambleton had been told that the accused used to reside at Acacia and drove a black Daihatsu motor vehicle.	At that stage Hambleton first learnt of a crime report (exhibit 86) whereby Shannon White had complained to the police on 17 June that the accused had





stolen White's Nissan motor vehicle. White said that he had handed it to the accused to take to have repaired and that he had not returned it.	so far as Hambleton knew, when he went to see him on
5 August 1989, the accused was suspected of having stolen that vehicle, and that was the reason for Hambleton's visit to the accused.	In fact, nothing came of that matter.	But, 25 July 1989 was the first time that Heiss's name was mentioned to Hambleton in connection with their enquiries at all, and it was mentioned by White.

On 5 August Hambleton was told that on 28 July Heiss had walked out of the bush at Acacia.	He had told a Mr Tep that the cops were after him and that he was going to burn his Daihatsu motor vehicle.	Tep bought the vehicle for $100.
Hambleton was also told that the accused told the co-accused, Kamm, that he intended leaving for Perth in the near future.
As Mr Barker QC, who appeared for the Crown, submitted, the police were acquiring knowledge, none of which was sufficiently cogent to prove a murder but which was enough to make them suspicious, both that Robinson was dead and that the accused was in some way involved, perhaps.
The accused had been directly accused of stealing White's Nissan and there was the probable theft of Robinson's firearms.	Hambleton was looking for the accused because it was quite obvious to him that the accused might be able to help the police in their investigations into a suspected homicide and some offences of larceny.
In the light of this state of affairs, Hambleton sought out the accused and, at 9.35am on Saturday
5 August, arrested him at the Salvation Army hostel, Darwin.	Detective Dickinson accompanied Hambleton.	Hambleton gave an account of the circumstances of the arrest.	After inquiries, he went to the Red Shield, Salvation Army hostel in Mitchell Street with Dickinson on the morning of Saturday, 5 August 1989 at about 9.15.	Dickinson had with her a photograph of the accused whom neither of them otherwise knew by sight.		The photograph had been taken some years before and the accused's appearance had changed considerably: exhibit 60.		Upon arrival at the hostel Hambleton spoke to one of the persons in charge of the accommodation section who said that there were a number of people in the building who had booked-in the day before, which was within the time frame that Hambleton had been informed that the accused would have booked in.	Hambleton said that he did not use the accused's name when making the
enquiry.	Dickinson testified that the accused's name was mentioned to the person of whom they enquired.		Hambleton said he was sure he would have shown the man the photograph of the accused although he could not actually remember doing so. Hambleton and Dickinson went to room 105 and entered after knocking.	The curtains were drawn and lighting inside the room was poor.	The accused was the only person in the room.	He was on the top bunk just inside and to the right of the door lying on his back.	The following conversation took place:

Hambleton: The accused: Hambleton:

The accused: Hambleton:



The accused: Hambleton: The accused: Hambleton: The accused:


Hambleton: The accused: Hambleton:




Dickinson:
 "What's your name, mate?" "Who are you?"
"Police.	I'm Detective Hambleton. This is Constable Dickinson from the Darwin CIB".
"What do you want?"
"I'm investigating a report of a stolen Nissan Patrol motor vehicle; you may be able to assist me with that matter.	I need to know your name, please".
"Thomas".
"What's your full name?" "Peter Thomas".
"Is this your gear?"
"Yes".	[Hambleton indicated a large backpack at the foot of the bunk that the accused was sleeping on.]
"Have you got any ID?"
"No".

"Let's have a look anyway, jump out of bed."	[The accused put on his pants and got out of bed.
Constable Dickinson drew Hambleton's attention to the photograph of the accused in her possession.]
"Daniel Lothar Heiss, we've been looking for you for a while".

The accused:

Hambleton:
 "What about?	That Nissan?	If it
is,	I didn't steal it".
"Are you Danny Heiss?"

The accused made no reply.

Hambleton:



The accused: Hambleton: The accused: Hambleton: The accused:

Hambleton:
 "Listen Danny, I'd like to ask you some questions.	I'd like you to come back to the police station with me".
"Are you arresting me?"
"I'm asking you to come with me". "I don't want to".
"Why not?"
"I don't want to go anywhere with you.	I'm not going anywhere unless you arrest me".

"Fine.	You're under arrest for giving a false name to a member of the police force".

Thereupon, the accused was taken to the police station where Hambleton placed him in an interview room in the CIB offices."




His Honour found that Hambleton had been looking for the applicant because he believed on reasonable grounds that he might be able to assist him with enquiries into the theft of Shannon White's motor vehicle, amongst other things.	He located a person now known to be the applicant in the room at the hostel and there could be no doubt that Hambleton suspected that that person was Heiss, but did not know him to be so.
The suspicion provided a reasonable ground for believing that the person on the bed may be able to
assist in his enquiries, and it was reasonable for Hambleton to confirm or dispel his suspicion by asking the person his name, whereupon the applicant gave him a false name.	Immediately after that Dickinson showed Hambleton a photograph which was 7 years old, and, notwithstanding the applicant's change in appearance in the meantime, it enabled Hambleton to recognise him for who he was and also recognise that the applicant had given a name that was false.	Hambleton knew the name of the person who might be able to assist him in relation to the alleged car theft, but did not know, , the time he asked the question, the name of the person to whom he was speaking at the hostel.

Section 123 of the Act confers power to arrest without warrant when the arresting member believes on reasonable grounds that an offence has been committed.	Bys. 134, where a police member believes on reasonable grounds that a person whose name is unknown may be able to assist him in his enquiries in connection with an offence, the member may request the person to give his name.	It is an offence to furnish to the member a name that is false.

Observing that for the purposes of s. 123 of the Act, s. 116(6) defines "offence" so as to include an offence under s. 134, his Honour held that the requirements for taking the applicant into lawful
custody for giving a false name were satisfied.


The applicant further contends that that arrest was not for a genuine purpose, but rather for the ulterior purpose of taking him into custody for interrogation on another matter and thus improper.	As King CJ. put it in Hallam v Karger (1985) 18 A Crim R
221 at 229: "There is no impropriety in arresting a person who is suspected of a grave crime, on some lesser charge, if that arrest is for the genuine purpose of apprehending him for the lesser crime and is not in reality for the ulterior purpose of getting him into custody for interrogation with respect to the grave crime".

Attention was also drawn to paragraph 15 under the heading "Q3" of Police General Orders: "The use of a minor charge (a "holding" charge) as a rule to allow questioning on a more serious offence is totally outside the intention of the Act and must be avoided.
From time to time persons ... arrested quite properly for some minor offence, will be properly suspected of some more serious offence or offences.	In such circumstances it is obviously in the interests of the community that the more serious matters be properly investigated, but it will be imperative that police are able to demonstrate the total propriety of their actions.	Only in the most extreme case, if an arrest
for the more serious charge has not been made, will it be reasonable to delay taking a person before the first available court on the minor charge.	In such a situation, the person is to be bailed or taken before the first available court, unless the express approval of a commissioned officer has been obtained".

His Honour considered the question of the exercise of discretion should the arrest be tainted with impropriety: "In any event, Hambleton genuinely believed that the accused had committed an offence under s. 134 of the Act.	This is a relevant consideration if the competing public interests specified in Ireland and subsequent cases have to be weighed against one another.	This is so notwithstanding that Hambleton used the alleged offence under s. 134 as a device to get the accused into custody in order to question him and investigate his suspected unlawful involvement in the disappearance of the deceased, at that time, and innominate offence: see subs. 137(2)."	His Honour did not make a finding that the arrest was a device.	To do so  would  be inconsistent with his other clear findings that Hambleton acted properly.		The passage becomes clearer in its context if the words "even if" were substituted for "notwithstanding".	His Honour makes it quite clear that if the arrest was unlawful or improper, being exercised for an ulterior purpose, he would





nevertheless not exclude confessional evidence obtained thereafter, in the exercise of his discretion on this ground alone.

There is no force in the applicant's argument that the arrest was unlawful.	His Honour's reason clearly shows that it was not.			The legislation clearly authorised it.	The observations of King CJ. lose much of their effect when considered in relation to the statute now operating.	In any event it is implicit in what the learned trial judge found that Hambleton genuinely apprehended Heiss for the lesser crime.	The General Orders make good sense and ought to be carefully observed, but they do not have the force of law and are for guidance only.		They can not effect the lawfulness of an arrest.

Heiss was taken into lawful custody by Hambleton at the hostel at 9.35am on Saturday, 5 August 1989.	He was then taken to the Berrimah Police Station and given breakfast.


Questioning and Investigations by Hambleton


His Honour goes on to describe how Hambleton and another member of the police force Dickinson, searched the applicant's backpack finding, amongst other things, a receipt for a telescopic sight normally
fitted to a firearm and three rounds of ammunition. The sight could have come from one of the deceased's firearms, and the ammunition was also thought to be significant because of its rarity and other information possibly linking it to the deceased.	"Hambleton suspected the accused of involvement in the disappearance of the deceased and was becoming more suspicious.	He formed the view that the situation was
appropriate for the application	of s. 137 of the
Police Administration Act.	He considered that the matter required further and urgent investigation".	He proceeded to question the applicant between 10.15am and 11.57am making notes of the conversation.	The applicant denied having disposed of the telescopic sight saying that when he had left a caravan where he had resided he just took everything out of a drawer and that he did not know to whom the receipt belonged.
Upon being questioned further regarding his occupancy of the caravan the accused said: "Listen, I don't want to answer any more questions I have told you about the Nissan, I'm not saying any more". Notwithstanding that, Hambleton proceeded to question the applicant regarding the calibre of his firearms and about the .307 calibre rounds of ammunition found in his possession.	The accused replied that he had found them and identified the place.	He was shown a photograph of the deceased and denied knowing him or ever having seen him.		He was confronted with other information which might tend to

show that he in fact did know the deceased.			He replied: "I don't know anything about him.	I'm not saying anything else.	What are you trying to do?" Hambleton then said: "I am just trying to find out where young Dean is" and the applicant replied "I'm not saying anything else".		Notwithstanding that apparent reluctance to assist the police further the applicant agreed to a request by Hambleton to accompany him to some camp sites some distance from Darwin, including the place where the accused said he had found the bullets.	At about 3.45pm the police car broke down and after other transport was arranged the applicant accompanied the police to another camp site and returned to Berrimah at about 7.38pm.	Hambleton then found a photograph in the applicant's possessions showing his leaning against a Daihatsu motor vehicle holding two rifles which appeared to Hambleton to be two of the rifles that belonged to the missing man, as did other property shown in the photograph.		He showed the photograph to the applicant who unhesitatingly responded to questions with false answers identifying the place at which the photograph had been taken and as to the ownership and possession of the guns and other property.		At the end of that conversation the applicant said: "Look, that was a hunting trip to Howard swamp; Tep, Greg and Peter were there, they'll tell you.11			Hambleton said "Peter Kamm?", and the applicant replied: "I'm not saying any more; if you're
going to charge me with something you go ahead, I'm not saying anything else".	That conversation concluded at about 8.00pm.	No objection was made to the admissibility of anything that had been thus far said by the applicant to the police.	Hambleton then retired from the investigation concerning Heiss.

Hambleton returned to Acacia, some distance from Darwin, spoke to a number of other people, including Peter Kamm, who returned with police to Berrimah with a view to having statements taken from them, arriving there at about 10.30pm.	The applicant, Heiss, had remained in an interrogation room, but was not spoken to again by police that night; he was charged with giving a false name and placed in the cells at 0:55am on Sunday 6 August where he spent the remainder of the night.

From 2.00am until 3.50am Hambleton interviewed Kamm.	His Honour observed that what Kamm said was significant to Hambleton in relation to Heiss because he told the police of their association with the deceased, and placed the blame for killing him on Heiss who, he said, had shot him and he described how he and Heiss disposed of the deceased's body.	Kamm agreed to accompany Hambleton with a view to trying to find the grave and making an examination of the crime scene which was in a remote part of the Territory.
21
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Questioning and Investigation by Sodoli


At 10.35am on Sunday, 6th August 1989, Detective Sergeant Sodoli, who had been briefed about what had transpired  by Hambleton, spoke to the applicant.	His Honour found that he told the applicant that he wanted to talk to him, requested him to go to the CIB office, and that the applicant agreed to do so.	It is the statements made by the applicant then and later which were sought to be excluded from evidence at the trial. The first conversation was recorded by Sodoli in notes. During the course of the conversation Sodoli informed the applicant that Kamm had gone to Borroloola with the other police with a view to trying to find the place where the deceased had been buried.	The conversation continued:


"Applicant: Sodoli: Applicant: Sodoli:

Applicant: Sodoli:
Applicant:

Sodoli: Applicant:
 
Why, has he admitted to killing him? Yes he has.
I don't believe it.

Believe it - he has confessed and he has gone out there.
What's he said?
He's admitted to being involved but that he did not do the actual shooting.
Is that right?	I booked the flight and Peter gave him the ticket.
What's that mean?
Work it out for yourself - has Peter actually made a statement?"
The applicant sought, but did not obtain, a copy of what Kamm was alleged to have said, but later in the conversation the following was said:


"Applicant:

Sodoli: Applicant:

Sodoli: Applicant:
 
Did Peter really confess?

Yes he did.
If he had stuck to the story you would never have got us.
What story?
That we left him in Katherine."


No objection was raised on the voir dire or otherwise as to what Sodoli said to the applicant on these occasions.

Shortly thereafter the applicant gave Sodoli a version of what had occurred, as follows:

"Dean wanted to shoot something so we pulled off into the bush & started walking.		There was nothing around & it was really weird and quiet & Dean had this look in his eyes.	He was in  front of us and he suddenly looked at me & then at Peter with a real strange look & I knew he wanted to shoot someone or something - I thought he was going to shoot me so I shot him first - in the back - this made him spin around - he was on his knees facing us and he started to lift the rifle - so I ran up & knocked it out of his hand and at the same time I heard 2 shots & saw Dean fall on the ground and it looked like he had been shot in the throat.	We were in a panic - we walked around for a while then we went back to the car & got a sleeping bag and some petrol.	We went back to where Dean was lying - we couldn't find him for a while - when we did - we put him in the bag - we dug a hole - put some rag around his head - put him in the hole & set fire to him.		We waited for



the fire to stop & then buried him.	We went back to the car and drove to Dunmurra where we stayed the night.	The next day we came back to Acacia Hills."


The applicant agreed to tell Sodoli what had happened again whilst it was tape recorded.	There was an interval between 1.00pm and 1.50pm when they all had lunch and then between 2.00pm and 3.50pm a tape recorded conversation took place.	It is not necessary to go to the whole of that conversation.	It was conducted in question and answer form during which the applicant told Sodoli something of his own background, of his association with Kamm and the deceased, and how they came to go to Borroloola in the Daihatsu.	The applicant described how, on the morning of the killing, the three of them went into the bush looking for animals to shoot, how each of them sighted in the firearm which he was carrying.	He accused Kamm of saying that he, Kamm, would like to shoot the deceased and how all of the firearms had been cocked for firing as they progressed in a line through the bush.
According to the applicant, the deceased turned towards him with a funny look in his eyes, whereupon the applicant shot him saying that he would not have done so if he did not think that the deceased was going to "blow me away".	He said he tried to shoot the deceased, he thought the bullet hit him in the shoulder at the back, the deceased fell to the ground onto to his left knee with the rifle he was carrying raised to




his shoulder.	The rifle was pointed at the applicant, who knocked the gun away from him at about the same time as Kamm twice shot the deceased.	In general terms the applicant painted a picture of his having acted in self defence, the fatal shots having been fired by Kamm.

At the conclusion of that interview Sodoli said to the applicant: "You're under arrest for the murder of Dean Robinson.	You're not entitled to bail until such time as I have completed this investigation".	He asked the applicant if he was prepared to take the police to see if the grave could be found and to show them what had happened.	The applicant agreed without demur.	Between approximately 3.50pm and 4.40pm the police were involved in administrative work including copying the tapes so that they could give the applicant a set for himself.
Senior Constable James, who was involved with Sodoli throughout the enquiry, spoke to the applicant at abou 6.30pm when he said to the applicant: "If you still want to, we'll be flying down to Daly Waters in the morning and from there we'll drive out to try and find the grave".	He also enquired as to whether the applicant had any objections to flying, and the applicant replied: "No worries".

At 7.30am on Monday 7 August James confirmed

with the applicant that he was still willing to travel out to the scene and assist the police and they departed by aircraft for Daly Waters at 8.50am.		They were joined there by Detective Sodoli and other police in a motor vehicle and set out to travel the considerable distance along the Carpenteria Highway to the scene.	The applicant there took part in a re enactment, during the course of which he acted out, and there was recorded on audio and video tapes, a version of how the deceased met his death and what happened thereafter, conforming generally with that which the applicant had told Sodoli on the previous day.	The party returned to Darwin by motor vehicle stopping at Katherine overnight, where the applicant was detained in the cells.	On Tuesday, 8 August they departed Katherine and stopped at Adelaide River, Bamboo Creek and Acacia on the way to Darwin.	During a short conversation at Bamboo Creek the applicant identified to James the motor vehicle under which the rifles had been hidden.

This outline of the facts is taken either from findings expressly made by his Honour, none of which were challenged, or from other evidence appearing from the examination on the voir dire and which was not controverted in any way.
The Objections to Admissibility


The first attack upon the statements made by the applicant during the course of discussions with the police after 7.38pm on the Saturday went to voluntariness.	His Honour noted that the burden of proving the voluntariness of each of the statements rested upon the Crown and that the required standard of proof was on the balance of probabilities.	No objection was taken to his Honour's directions as to the law.	The foundation for the applicant's first submission was that he was subjected to persistent questioning by Hambleton and Sodoli, after he had told Hambleton three times that he was not willing to answer questions, which expression of unwillingness was communicated by Hambleton to Sodoli.	The context in which that apparent unwillingness of the accused arose and what he said on each occasion has already been set out.	His Honour relied upon the classic statement of principle expressed by Dixon J. in McDermott v The Kin (1948) 76 CLR 501 at 511 where his Honour said:

"At common law a confessional statement made out of court by an accused person may not be admitted in evidence against him upon his trial for the crime to which it relates unless it is shown to have been voluntarily made.	This means substantially that it has been made in the exercise of his free choice.		If he speaks because he is overborne, his confessional statement cannot be received in evidence and it does not matter by what means he has been overborne.	If his statement is the result of duress, intimidation, persistent importunity, or sustained or undue
insistence or pressure, it cannot be voluntary".


His Honour also referred to Macpherson v The Queen (1981) 147 CLR 512 where it was said at p. 519: "However if there is nothing to suggest that the confession was involuntary, the presumption is that it was voluntary ..•. and the onus is discharged ••••".

It was also submitted to his Honour that the duration and other circumstances of the accused's incarceration before and during the interrogations were oppressive to the extent that the court could not be satisfied that his choice to speak was not the product of an overborne will.	His Honour said that he was not, "for the moment, concerned with the question whether the detention was lawful, but whether, in the circumstances of it, it rendered the questioned confessional statements inadmissible by adversely affecting their voluntariness."

Illustrations were given going to the length of time the accused was in custody after he was arrested, the period of questioning of some 5 or 6 hours on 5 August, the fact that the accused yawned at various times and that he said things which it was submitted evinced the complete erosion of the accused's will to resist questioning.	For example, when asked if he would be prepared to show the police where the
murder took place, the applicant replied: "I don't mind; it doesn't matter now; how are we are going to get there?" and reference was made to other like responses.	His Honour rejected the submissions after considering the evidence; he found that the period of incarceration had not affected the applicant's freedom of choice whether to answer police questions; he took into account the fact that the accused had yawned during interrogation but noted that "he had	done
so in court"; he thought that: "the answering of questions after the statements of intention does no more than demonstrate that the accused did not have a fixed intention on the matter and that after expressing the intention not to answer questions he changed his mind.	As for the questions put to the accused by Sodoli after Kamm's allegations: I think the police were almost under a duty to give the accused a chance to explain them.	The circumstances under which any earlier statements of intention had been made had changed greatly".		His Honour also observed that by making the statements which were challenged the accused was establishing a foundation for defeating the charge of murder.	Finally, he found that having had the benefit of hearing all the evidence and observing all the witnesses, including the accused himself, he was confident: "that the accused's choice to answer questions and otherwise cooperate with the police was free".

Having ruled that the confessional statements under challenge were admissible, His Honour then moved to consider the application that he exercise his discretion to exclude	that evidence.	As to legal principle, his Honour cited MacDermott,  Ireland, Bunning v Cross (1978) 141 CLR 54, Cleland v The Queen (1982) 151 CLR 1 and Williams.	He especially referred to the discretion to exclude voluntary  confessions where it would be unfair to the accused to admit them (Cleland  at p. 29) and the competing public requirements which must be considered and weighed against each other (Ireland at p. 335).		He referred to what was said by Dawson J. in Cleland at p. 33: "The distinction which can be usefully drawn is,	a
distinction between unfair, improper or illegal methods (and all three may be merely different aspects of the same thing) of obtaining evidence and evidence which it would be unfair to use against the accused because its reliability has been affected by the unfair, improper or illegal methods used to procure it."

As recorded by his Honour it was submitted that the applicant's arrest and detention were illegal and, even if the arrest and initial period of detention were not illegal, legal detention could not have extended beyond 7.38pm on 5 August 1989.	Further, it was submitted that by reason of the circumstances of the detention, it would be unfair to the accused to




allow the statements under challenge to be admitted into evidence, which his Honour took to be a submission that those circumstances were such as to have affected the evidential reliability of those statements.	His Honour considered for the purposes of s.137 of the Police Administration Act whether the accused had been taken into lawful custody.	Having considered the power to arrest without warrant on reasonable grounds to believe that an offence has been committed (s.123), the offence of furnishing a false name (s.134) and their application to the facts, His Honour held that the requirement for taking into lawful custody was satisfied.	His Honour then turned to the operation of
s. 137 and posed the questions which in his view a
Judge must ask once satisfied that the accused was lawfully taken into custody:

"Was it reasonable in all the circumstances to continue to hold the accused in custody (without bringing him before a Justice as soon as was practicable) to enable him to be questioned or to enable investigations to be carried out, or both?
If the answer is "No", any period of detention beyond the time it was practicable to take the accused before a Justice was unlawful.	If the answer is "Yes", the further question has to be asked:
Was the period from the time of arrest up to and including the time during which the accused made a challenged confessional statement a reasonable period to continue to hold the accused in order to question him or to carry out investigations, or both?
If the answer is "No", the challenged confessional statement was made during a period of unlawful detention; otherwise if the answer is "Yes"."

His Honour viewed his task as being to look at all of the known circumstances and apply the test, as to whether or not the accused was held after his arrest for a reasonable period as provided in s.137(2), objectively, and confirmed that the test is applicable throughout the whole of the time during which confessional statements are made.	He said that "In considering the question the Judge should keep to the forefront of his mind the jealousy with which the courts and the law regard the liberty of the subject". He observed that s. 138 does not limit the discretion of a Judge in determining what is a reasonable period, but requires specified matters to be taken into account so far as they are relevant.

His Honour adopted a submission made by counsel for the Crown that one relevant consideration in determining a reasonable period is the time it takes to put together a prima facie case, not that the police were entitled to keep a person in custody simply to see if "they could brush up the case and make it a little bit stronger".	What was to be taken into account was how the police perceived the evidence they had, what was available and what was likely to be available, "to make it not just a matter of strong suspicion but a reasonable prima facie case".	His Honour said, "It could not have been the intention of parliament to permit a reasonable period of detention for questioning
and investigation for the limited purpose of converting an existing suspicion of guilt into a stronger suspicion of guilt.	In my opinion the implicit requirements of the section are that the initial suspicion be justified, that the investigators work diligently, without delay and with due skill by means of questioning and investigation to elevate the initial suspicion into a prima facie case.	I think that the prima facie case must appear to the police to be reasonably achievable because it would not otherwise be reasonable to hold a person under s. 137(2) in the mere hope that "something may turn up".

Later his Honour observed the reasonableness of a period of detention must be affected by the gravity of the crime being investigated.	Murder of the kind alleged would justify a longer period of detention than a relatively minor offence.

His Honour then proceeded to make his findings.	In summary they were:

At the time of the accused's arrest the police had reasonable grounds to suspect his involvement in the disappearance of the deceased.

After that arrest they pursued their enquiries tirelessly both by questioning the accused and
making other investigations.


By inference, it was not unreasonable that the police, having heard what the accused had to say during the course of Sodoli's interrogation commencing at 10.35am on 6 August, should undertake a further interview for the purpose of having it tape recorded (his Honour's decision was made prior to McKinney v The Queen (1990-1991) 171 CLR 468).

After that recording there was no doubt there was a strong prima facie case against the accused, both evidentially as well as substantively, although qualified by the fact that at that time the body of the deceased had not been discovered.

It was arguable that the police regarded the case as insufficient without a body having been discovered.

The body was not found until the next day.


The police should have taken the accused before a Justice as soon as practicable after the conclusion of the sound recorded interview on the afternoon of Sunday 6  August.	His Honour did not think that the detention of the accused beyond
that time was authorised bys. 137(2) and it was not suggested that the police did not have access to a Justice on that Sunday afternoon.

His Honour next moved to consider the bona fides of the police at the time of the material events. Did they honestly believe they were entitled to hold the accused in custody for as long as they did?	His Honour took into account their demeanour, how they responded to cross-examination, as well as the evidence of their activities, and his concluded opinion was that they investigated the matter with genuine professionalism: "I am confident that they had a desire and intention to apply the law as they understood it", and he noted that everything that they did during the course of the investigation was recorded in an official chronology and other documents and must inevitably have become the subject of judicial scrutiny.

His Honour was not satisfied, on the balance of probabilities, that there was anything in the facts (which he examined in detail in his reasons) that affected the reliability of any of the challenged confessional statements so as to render it unfair to the applicant to admit them into evidence upon his trial.	Reaffirming that he thought it probable that Heiss' continued detention after late Sunday afternoon was unlawful, he saw no reason why the fact of his





being charged would have prevented the investigation proceeding as it did on the next day with the accused's consent, a finding which was especially urged upon this Court.	His Honour reiterated that he believed the police acted in good faith, and said:

"I have considered the community's interest in having the police abide by the relevant provisions of the Act.	That interest would not accept lightly a deliberate flouting of the provisions of the Act.	However, by reason of the enormity of the crime being investigated, not only of its nature but by virtue of the circumstances of its commission, the community has a great interest in having its perpetrator brought to justice.	I do not think that these circumstances warrant the exclusion of the evidence gained in good faith during the period of probably unlawful detention after Sunday afternoon".


He again confirmed that the same considerations would have led to the same result in relation to all of the evidence obtained from the time he was arrested, even if that arrest had been found to be unlawful.	He noted that the accused gave evidence in those proceedings, adding that it was enough to say that the main effect was to strengthen the Crown's case on the facts, but noting it would be inappropriate for him to enlarge on that aspect of the matter before trial.	Amongst other things the applicant admitted to his having told many lies, alleged illegal and improper conduct against the police which had not been put forward as a basis for the conduct of a voir dire, and in respect of which no questions had been put to police
in cross-examination.	It is easy to understand how he came to create an unfavourable impression upon the Trial Judge.

From the moment a person is arrested the time for bringing him before a Justice or a Court commences to run and, if that is not achieved as soon as is practicable, then continued detention is unlawful unless his holding in custody is continued as authorised bys. 137(2).	The fundamental policy behind the duty to take an arrested person before a Justices "that the law enforcement processes should be transferred as quickly as possible from the executive level to the objective and uncommitted judicial level", Chapel and Wilson, The Australian Criminal Justice system, Butterworths 2nd Edition, p. 258, has been changed.	Since the operations of the legislation affect the liberty of the subject, it must be construed strictly against those who seek to justify the continued detention of a person in custody in reliance upon its provisions.

What is a reasonable period within the meaning of s. 137(2) is a question of fact and cannot be assessed other than in the circumstances of the particular case, taking into account any factor which is relevant, not just those enumerated ins. 138.	It is a measure of a period of time and is obviously not a
definite and fixed period of time; it would not be reasonable if"··· it was not sufficiently elastic to allow the consideration of circumstances, which all reason would be required to be taken into account" (per Lord Ashbourne in Hick v Raymond (1893) AC 22 at 35, see also Lord Herschell LC at 29).	Similarly, as to reasonable notice see Australian Blue Metal Ltd v Hughes (1963) AC 74 at 99.	That the question of what is a "reasonable period" is a question of fact is affirmed in Halsbury's Laws of England; 4th Ed., Vol 45, par 1147 at p. 552, approved by the Court of Appeal in Rudi's Enterprises Pty Ltd v Jay (1987) 10 NSWLR 568 at 576.

It is noted that at the time his Honour found the reasonable period for detention of the applicant had expired, Sodoli was aware that each of Heiss and Kamm had told stories by which each sought to show that the other had been responsible for the unlawful killing of the deceased.	That was a complexity which might well have justified a finding that the continued holding of the applicant for such reasonable time as it might take to try and locate the remains of the deceased, at least, would be lawful.	It might also have been borne in mind that it was anticipated that Kamm would cooperate with police in their endeavours to locate the body and, taking into account anything found during the course of that further investigation and any
further information which Kamm may have disclosed, further light may have been shed upon what happened when the deceased was shot.	In the light of all that, Heiss may have been able to be of further assistance in their investigations.	However, his Honour found that as from the conclusion of the recorded interview on the Sunday Heiss was unlawfully detained, and this Court deals with the matter on that basis.

With respect, his Honour's observations as to what the applicant may or may not have done if he had been charged on Sunday afternoon could be no more than speculation, which is an unreliable basis upon which to apply the law where what is called for is an examination of established facts.

In so far as the application rests upon his Honour's findings of fact, they have not been shown to have been wrong.	Further, his Honour did not act upon a wrong principle, he did not allow extraneous or irrelevant matters to guide or affect him, he did not mistake the facts, he did not fail to take into account some material consideration	There is no reason for this Court to exercise its own discretion.





Background


It will be recalled that during his early discussions with Hambleton on 5 August, Heiss had given an explanation as to the ammunition found in his backpack and in relation to other matters, including the photograph said to have been taken at Howard Swamp depicting him and some firearms.	Following that information police went to Acacia and, after taking possession of certain property, a number of people, including Kamm, were invited to return to the Berrimah Police Centre to assist police with their enquiries.
It is not suggested that Kamm went with the police other than entirely voluntarily.	At about 10.30pm on that day Constable Kappler spoke to Kamm.	When questioned about his knowledge of the deceased (he was then referred to as the missing person) Kamm replied that he had never seen him.	There followed further questioning about the items seized, including some ammunition and an ammunition belt, and in general terms the applicant denied any knowledge of them, certainly of their having any connection with the deceased.
According to Kappler, Kamm was not then a suspect, but towards the conclusion of that conversation Kappler learned what Heiss had told Hambleton regarding Karnrn's involvement  in the killing.	That evidence was given on
the trial, without objection, on 5 December 1990. Sergeant Newman immediately followed and gave short evidence concerning the trip to Acacia and was followed into the witness box on the same day by Hambleton.	He gave general evidence as to background information and enquiries and investigations conducted prior to the events of 5 and 6 August.	He then gave evidence of his initial conversations with Heiss leading to his going to Acacia with other police, and the attendance by Kamm and the others at the police station.	He was aware that Kamm had been interviewed by Kappler, and when he, Hambleton, had completed taking statements from others who had come from Acacia, he went to the interview room and spoke to Kamm in company with Constable Dickinson. He made notes of that conversation and there being no objection, was permitted to refer to them as he gave his evidence.	According to Hambleton, that conversation commenced at 1.43am on 6 September and almost immediately Kamm conceded that he did know the deceased and related the general story about the discussion leading to the trip to Borroloola to pick up the deceased's motor car; the conversation continued:


"Hambleton: Kamm: Hambleton: Kamm:

Hambleton:
 
"So what happened". "What do you mean?"
"Who took him to Borroloola?"

"I don't know about that.	He went for a drive with Dan." (Heiss)
"And who else went?"
Kamm: Hambleton: Kamm: Hambleton: Kamm:
Hambleton:
 "I went with them".
"What about Cliff? (Heiss brother)" "No he stayed at Acacia".
"What happened?"
"All right no more bullshit.	Dan shot him".
"How did it happen?"
Kamm:
 "We got his guns and stuff Borroloola, we were on our Dean wanted to go hunting. a walk in the bush and Dan the back with a 30.06".
 from way back
We went shot him
 
and for in


Hambleton then gave evidence of having administered the usual caution and asked:


Hambleton: Kamm:
 
"So what happened when he shot him?"
"He shot him in the back with a 30.06 then he shot him again with a 6.5".


There were further questions and answers in regard to who had what particular firearms and Kamm continued:


Kamm:


Hambleton:
Kamm:
 
"I called out to the others that I was going to have a shit, I crouched down to have a shit and the others walked on".
"What happened next?"
"They'd walked on about twenty metres I would say and I heard a shot.	I stood up and walked over and saw Dan then I saw Dean lying in the ground.	He'd been shot in the back.	Dan walked over and took the 6.5 from me and shot him twice more in the head and neck".
Hambleton: Kamm: Hambleton:

Kamm:


Hambleton: Kamm:

Hambleton: Kamm:

Hambleton: Kamm: Hambleton: Kamm:



Hambleton: Kamm:
 "What did he shoot him for?" "It was for the guns".
"Did you know he was going to shoot him?"
"Well we'd talked about it on the way down but I did not think he was really going to do it".
"What did you talk about?"
"Dan just said we should kill him and take his gun".
"Where was Dean?"
"We were talking in German.	Dan and I both talk fluent German".
"What happened after the shooting?" "I was pretty stunned".
"So what happened?"

"We went back to the car and got a jerry can of petrol and Dan's sleeping bag.
We got lost trying to find the body again.	It took us about two hours to find it again".
"What happened when you found it again?"
"We dug a grave in a spot about 100 metres from where he was shot.	We put Dean's body in his sleeping bag, put it in the grave, tipped petrol over him an,· set fire to the body".



There was further discussion regarding ancillary matters and Hambleton informed him that he wished to get it all down on a tape recorder as it would be a lot quicker than typing and asked if that was all right.	To which Kamm replied: "Yes.	I just want to get it over with".	Hambleton said: "Its pretty late.	Do you feel up to it?" and Kamm replied "Yes





lets do it now".


Hambleton then made the necessary preparations and prepared to conduct an interview which would be tape recorded.	Those tape recordings were played to the jury without objection.	At the conclusion of that tape recording session which commenced at 3.04am on Sunday and concluded at 4.32am, Kamm was arrested for murder.	During the course of those conversations the applicant was given every opportunity to say what happened and he expanded upon the story which he had previously given to Hambleton, that is, that Heiss had told Kamm that he wanted to shoot the deceased for his rifles, how at the scene of the crime he had heard a shot and how when he arrived Heiss took the firearm which he was holding and shot the deceased twice.	He said that he had not taken Heiss seriously in relation to his stated intention to kill.	He went on to relate what happened after the killing and as to the hiding of the property of the deceased.

At 4.59am on 6 August Hambleton ensured that Kamm was aware that he was in custody, having been arrested in relation to the shooting of the deceased, and informed him that on the following day he would like to go to the place where the killing occurred and have a look for the body. Hambleton's evidence, with
the playing of the tape recordings, continued into the morning of 6 December when the proceedings in the trial were interrupted upon an application by counsel for Kamm (which apparently had been foreshadowed) for the conduct of a voir dire with a view to having excluded from the evidence confessional statements made by the applicant to Hambleton on 7 August, some 30 hours after the arrest.	It was put that at the time of those subsequent statements there was ample evidence of a
prima facie case of murder against Kamm, not only on the basis of the evidence which had already gone beforc ..J the jury, but of other material which was in police hands well in advance of the Monday morning.	That
application clearly went to the question of excluding the evidence in the exercise of discretion.	When taxed by his Honour as to whether voluntariness was an issue, reference was made to the applicant having been in custody "for an inordinate length of time" and that it would be contended (although it was not intended to call the applicant) that he was tired.	His Honour concluded that in the absence of any admission as to voluntariness then that should also be tested upon the voir dire.	His Honour had in mind what was said in Macpherson at 519, bearing in mind counsel's suggestion that the confession was involuntary, or at least his not being prepared to admit that the alleged confessional material was made in the exercise of a free choice to speak or not.	The issue having been

raised by counsel, if only obliquely, cast a duty on the Court to call upon the Crown to prove voluntariness.	Hambleton resumed his evidence in the absence of the jury.


Evidence on the Voir Dire


As his Honour did not give a detailed summary of the evidence in his reasons, it is necessary for this Court to do so.

At 10.23am on Sunday 6 August, Hambleton spoke to Kamm in the interview room at the CIB office at Berrimah.	The conversation was tape recorded.
Hambleton explained to Kamm that it was proposed to go to Borroloola by aeroplane with a view to finding the place where the killing occurred, and how anything that might be said would be recorded.	Hambleton let Kamm know that it might take a little while to locate the body as the police were relying upon him to find it, but thereafter it was proposed that there should be a "video taped re-enactment".		Kamm was again  advised that he did not have to take part in the exercise unless he wished to do so.		He indicated his willingness to take part.	The journey was undertaken. At 3.48pm on the Sunday they stopped at a place where a photograph, identified early in the investigation, had been taken and a little later there was a short




conversation at a place which Kamm identified as the point at which he, Heiss and the accused had parked the Daihatsu before setting out into the bush.	The party retired for the evening at a nearby hotel and the next morning returned to the place where the last conversation had taken place.	During the evening Hambleton had spoken to Sodoli and been informed that Heiss had made a confession which was substantially different from the version of events put forward by Kamm, especially in that the last two shots had been fired by Kamm, not Heiss.

According to Hambleton, Kamm was cooperative in the search for the remains on the Monday morning.
He was in the company of Constables Kelly and Williams. Constable Kelly gave evidence on the voir dire that whilst talking to Kamm about the location of various events at the scene of the killing, Kamm said: "Dean was in front over that way somewhere.	Dan hit him once in the back and Dean went down on his knees.	I hit him twice with a 6.5, bang bang through the head, and blew him away, and down he went", whereupon he, Kelly, beckoned to Hambleton.	The conversation was not recorded at the time, and Constable Kelly committed his recollection to notes about a month after the event.
He was cross-examined as to the accuracy of his recollection and as to whether or not he had compared notes with Constable Williams, and in particular, it

was suggested that the reference to: "I hit him twice with a 6.5, bang bang through the head, and blew him away, and down he went" is not what was said.
According to Constable Kelly he was quite clear as to what was said: "It's the sort of thing that once you've heard it it tends to stay".	Constable Williams gave corroborating evidence as to that disclosure by Kamm, and his credibility and recollection were tested in much the same manner in cross-examination.

Hambleton's evidence continued:


"Could you tell us what was said between you and Kamm? --- Kamm said: "Can I have a word with you alone?" and I said: "All right".	I walked away from the vicinity of other police officers.	I said: "What's up?"	He said: "I told you a bit more bullshit about Dan shooting Dean".		I said: "What do you mean?" and he said: "When I told you Dan shot him twice with the 6.5 it was me".	I said: "What do you mean?"		He said: "Dan shot him with the 30.06 in the back and I shot him straightaway  with the 6.5 in the neck and head". I said: "I see.	I'll have to get this down on tape again, you realise that?" and he said: "Yes. I just want to get it all cleared up".	I said: "We can do it straightaway here if you agree to that" and he said: "Yes, I want to get it over with.	I'm sorry I told you so much bullshit".	I said: "That's all right.	We already knew what had happened but it's better that you told me yourself" and he said: "You knew?"		I said: "Yes, I was going to talk to you about it later but now you've brought it up we'll do it straightaway", and he said: "All right"."


There followed a lengthy conversation between Hambleton and Kamm which commenced at 10.51am on 7 August, at the scene.	Kamm acknowledged that he was in
custody for murder and that he had just previously told Hambleton what he described as being "the real story". He was given the usual caution and said he understood that the conversation was being tape recorded.	He was given every opportunity to tell the story in his own words.	He described how the three persons were going through the bush with the deceased in front, Heiss to his right and Kamm to his left.	He said that Heiss brought up the rifle he was carrying and fired it into the deceased's back, the deceased spun around and "as he was going down and I'd already fired two shots just before he hit the ground".	He was certain he had hit him with one of the shots in the neck, but he was not sure as to the other.	Elaborating on the matter he told how when shot by Heiss the deceased swung around tq face him, Kamm, and brought his gun to bear upon him, Heiss was taking the gun off the deceased and Kamm shot the deceased at about the same time.	When asked why he had shot him Kamm replied: "Shooter's frenzy, something like that", but explained that he was in fea of the deceased shooting him because of the way he had gone down to the ground and was looking straight at him and pointing the gun at him.		He said that he and Heiss had "conspired to shoot him for the rifles, initially for the Nissan as well.		But I told him it was too complicated" and gave details of the discussions between him and Heiss in that regard.	Towards the end of the interview Hambleton said to Kamm: "All right,
now when you first approached me this morning and told me that you wanted to tell some more about this matter had anybody been questioning you about it at all up to, up to that point, prior to that?", and Kamm replied: "Yeah I'd been asked some questions where the body lay, where we were, what'd we do just before we started walking across this way, and I've let it slip that I've shot him twice but even before that I already decided to come clean on the whole matter so it didn't really worry me".	He went on to acknowledge that the answers that he had given were made "entirely of my own free will".

After the re-enactment Kamm was also driven to Daly Waters and thence to Katherine where he was placed in the police cells overnight.	On Tuesday
8 August, nothing further happened concerning Kamm until, whilst on the way to Darwin, they stopped at Bamboo Creek at about 12.30pm when Kamm showed Hambleton a vehicle where he said some firearms which had belonged to the deceased had been hidden.	A few minutes later at Acacia Kamm showed Hambleton some other property of the deceased which had been hidden. They proceeded to Berrimah police station where Kamm was formally charged and he was taken to Court the following day, that is, Wednesday 9 August.	No confessional statements were made during the intervening period.
Cross-examined, Hambleton confirmed that he had arrested Kamm at five o'clock on the Sunday morning and informed him he was to be charged with murder.
Asked whether he had found that he had sufficient evidence to proceed with the charge of murder, he replied: "No, I didn't.	I arrested him in relation to the offence of murder, pursuant to my ability under s.
'>' 
137 to detain him whilst I sought what I considered to be more satisfactory evidence, or more thorough evidence".	He said that he was sure that he would have
explained to Kamm that he could be held for the purpose of investigation pursuant to a new provision in the legislation, but denied that he had told Kamm he was entitled to keep him indefinitely.	He said that he may well have told Kamm that he intended to keep him in custody until he had concluded his investigations, but gave him no indication as to how long that might be.
He acknowledged that he had not told Kamm that he was entitled to contact anybody nor that he could make a telephone call, nor of a right to seek legal advice am. that he had not done any of those things during the whole of the period that Kamm was in custody.	He denied that Kamm complained of being tired during the Sunday, although he recalled that on one occasion on being asked if he was tired, Kamm had replied: "A bit" and upon then being asked if he was happy to proceed, had replied: "Yes".	He denied that Kamm had complained of being tired on the following day.	Hambleton agreed

that during the Sunday evening, upon receiving information from Sodoli as to what Heiss had said to him he had come to the view that there was a prima facie case for the two men to answer for murder.	He further acknowledged the obvious, that he had taken no steps to have Kamm brought before a justice and that nothing of that sort was done until arrival back in Darwin.	He said that he had never turned his mind to whether there might be a justice in Borroloola before whom Kamm might be brought.	There is no doubt that a justice, at least, would have been available in Darwin at any time during the period that each of the applicants was held in custody in that city.	At the scene of the crime they were at least 500 kilometres by road from Tennant Creek and 180 kilometres from Borroloola and there were justices in either of those places.

Constable Dickinson's evidence was primarily corroborative of that of Hambleton.	She did not recall any conversation between Hambleton and Kamm regarding the power to hold him whilst investigations were being carried out.	She said she was unclear as to the procedures to be followed regarding offering an opportunity to a person in custody to make a telephone call or contact a legal representative.	She seemed to be of the view that if a person was not held under s.
137(2), but had been arrested in the "normal situation"
that person would normally be allowed the opportunity of a telephone call and to speak to a legal representative if bail had been refused.	She was unable to say what might happen once a person held under s. 137(2) was taken to the watchhouse as opposed to being held in an interview room.	After a number of questions in cross-examination she accepted a proposition from counsel as follows: "Where a person is normally charged, but there is no intention to proceed with enquiries under s. 137, the person held in custody is offered a telephone call and advised of a right to legal representation.	Where s. 137 is being relied upon, such offers are not made but are acceded to if the person requests, unless it is apprehended that there may be some interference with the investigation as a result".	She denied that Kamm complained about being weary or tired.

The applicant had apparently changed his instructions from the time of his counsel's applicatio
'
for the voir dire because he was called to give evidence at the close of that presented by the Crown. Asked about what was said to him after being arrested, he answered: "Detective Hambleton told me that he'd be placing me in the watchhouse and I asked him then whether I'd be formally charged and he stated that I wouldn't be charged as such, that I was under arrest and that I would be held under s. 137 of the new Police

Powers Act.	He went on to tell me that with my case it would be the first instance that he was enacting that power.	He told me that I could be - I won't say held indefinitely but he told me that I could be held any length of time as long as that he was able to account for all my time with him reasonably, so long as I was helping him during his enquiries".	Asked as to his impressions as to what was to happen following his arrest, he answered: "My impression was that so long as Detective Hambleton required my assistance and that he was able to account for my time during that period, that I could be held indefinitely''·		He asserted that he was not informed of any right to make a telephone call or seek legal assistance and that he did not make any enquiry himself as to whether he was entitled to those things.		When asked as to how he felt during the course of the day, that is on the Sunday, he replied: "I was tired and I was upset mainly, but myself I was very ashamed, actually.	Although the police did a lot to dispel those feelings because they didn't show any antagonism against me or anything like that.		They treated me fairly.	Although I was tired".	Nowhere does he give evidence that he complained to anybody that he was tired.

When asked what part his impression that the police could hold him indefinitely played in his decision to make any further statement after 5am on the




Sunday morning, he answered: "Well, I wanted the matter resolved.	I just wanted to end all the enquiries, all the questions.	I just wanted the matter dropped, left
- well not dropped but just that the questions should end, and that everything was out, out in the open." Pressed further by his counsel in examination in chief he said that what he had been told by Hambleton influenced him - "In a way it did, yes".	"Can you tell us about that?".		He answered: "Well I believed that I'd be held anyway if I didn't make such a statement". He said he had no idea how long he would be held and acknowledged that that was a factor in his determining to speak again with Hambleton.	Asked if there were any other factors, he replied: "I was aware that the defendant Heiss was also coming out to the crime scene. Even before the matter was raised with Kelly and Williams I'd been thinking about it all morning, you know, whether I should make another statement.		But just because I'd let it slip with Constable Kelly and Williams I made a strong resolve after that".	He denied having told Kelly and Williams anything like: "bang bang, I blew him away", saying it was not part of his vocabulary, but that he said: "I fired" or "I shot him twice".	In cross-examination he acknowledged that he had been treated fairly and that Hambleton had not threatened him.	He said he had no idea how long he might be held by the police, but knew that he could be held whilst Hambleton was furthering his enquiries.	He

insisted that Hambleton had mentioned s. 137.	Further questioned as to the period during which he apprehended he might be held by the police, his early answers were that he had no concept as to how long that might be; he certainly envisaged being held for a day whilst going to Borroloola with a view to finding the body.
When it was suggested to him that he did not expect to be held for any longer than that one day, he replied: "No sir" - "No I didn't" - "I didn't expect to be held more than that one day, no".	"And it was only when you were actually out on the Carpenteria Highway and time began to pass that you realised that you might be held for longer - yes".	And a little later the following:

"Now, you said to - it's your claim, is it not, that you intended to tell Mr Hambleton that you too had shot Dean Robinson before you mentioned it to Williams and Kelly? ... Yes, sir, I was.	I was having quite an internal conflict about it at the time, actually.
Would it be fair to say you were in the process of making up your mind and that trip (sic) of the tongue determined the matter?	Yes, sir, it did.

Can I suggest to you that you were in the process, in effect, of independently deciding to own up to your responsibility for this matter? ... Yes, sir.
And that that was the reason you told Hambleton what was at least more true, namely, that you yourself had also shot Robinson? ... Yes, that's correct.
And you were glad to get that off your conscience at that time?	Yes, sir.
can I suggest to you that it was as much - that the reason you told that to Detective Hambleton at that time was much more that you wanted to get it off your conscience than that you were concerned
that the investigation was dragging on forever?
... No, sir, that was a part of it as well.	I mean, although I do acknowledge what you're saying
- but that also played a part in it.	I wanted an end to the investigation.	It is correct what you're trying to state.

Well what I would suggest to you, Mr Kamm, is that the larger part of your motivation was the desire on your part to get this thing off your chest? ... That was part of it, yes, sir.

The larger part? ... It was a part.	There were several parts to it."


As to the conflict between his evidence and that of Kelly and Williams regarding the words he used to describe his shooting of the deceased, he acknowledged the possibility that the police officers were simply making a mistake and that he might also be mistaken, but was quite insistent that he never said: "bang bang, I blew him away".

The submissions made by counsel for the applicant in support of the application that confessional statements made by the applicant after a time on the Sunday afternoon be not admitted, may be summarised as follows:

	The commencing time could be set by reference to either when Sodoli obtained the statement from Heiss, or at the time when the gist of that confession was communicated by Sodoli to Hambleton.





	At either of such times Hambleton, at least, had come to the view that there was a prima facie case with which to charge Kamm, based upon Kamm's statement to that time and what had been said by Heiss.


	As to voluntariness in regard to the statements made by the applicant at the scene of the killing, the applicant's will had been overborne by the prospect of indefinite detention.	Reliance was also placed upon the amount of time that had expired since he had effectively been in the company of the police from about 9pm on the Saturday.


	Referring back to his Honour's reasons for his decision in relation to the admission of contested evidence in regard to Heiss, the prima facie test should have been applied and required a finding that Kamm was not in lawful custody when he made the confessional statements at the scene of the killing.


	There was nothing to indicate that Kamm would not have continued to cooperate with the police had they brought him before a justice when it was submitted that should have happened.

His Honour's Ruling on the Voir Dire


'
His Honour interrupted counsel for the Crown to announce his decision and reasons, being clearly concerned as to the effect which the time taken upon the voir dire examination might have upon the jury.	He proceeded immediately to find that the confessional material that resulted from Kamm's words and actions was voluntary.	He found on the balance of probabilities that Hambleton did not say anything to the effect that he could hold Kamm indefinitely, noting0 that not even the accused had said so.	His Honour found that Kamm was attempting to be honest in the witness box, and that given the direction of the cross examination of Hambleton, he had not "come up to proof".

His Honour's finding as to the voluntariness of what was said and done by the applicant was a finding of fact and has not been shown to be wrong.

As to the dispute between the police, Kelly and Williams, and the accused as to what he said to them and a related dispute as to what the applicant was said to have done at the same time, his Honour held that it could have no bearing on the outcome of the questions then before him.	What was said and what was done would be matters for the jury to decide.	Whether

or not a confession has been made, and, if so, the terms of it, are jury questions.

His Honour then moved to consider whether there was any case for the exercise of a discretion to exclude the confessional statements.	He said he was satisfied with the reliability of the police witnesses: "It is always significant in these cases to consider the state of the mind of the police witnesses.	If there has been any illegality, and I don't think there has in this case, but if there has been any illegality, I will almost certainly still admit the evidence because I think it was taken in circumstances where the matter being investigated was of vital importance, of momentous importance, and the investigators were acting in good faith".	His Honour held, clearly enough, that the police were not acting in blatant disregard of the law, and relying upon the "long time" which he had had in the two voir dire examinations to observe Hambleton and Dickinson, said he could only be impressed with their complete frankness and honesty and general reliability.	As to the evidence of the applicant and the confessional material in question, his Honour found that the accused gave a very strong impression that he was rather anxious to get the whole investigatory procedure over with.	His Honour noted that the accused wished to carry on even though the police had offered to delay things in case he was over tired.	He
expressly took into account what he found to be the anxiety of the accused himself to assist with the investigation.	Turning to the police, his Honour said they had a duty to find the remains of the deceased and to "put it where it would be protected and to preserve such integrity as there was left".	Taken in its context his Honour was clearly there referring to the need to find the remains with a view to examining them and the surrounding area, for evidence which might be relevant to the matter being investigated.		He held that Kamm was vitally necessary to that investigation. His Honour then said: "and to delay things, to pursue a formality that could not, in the practicalities of this case, have avoided any prejudice to him would have been, I would have thought, a distortion of priorities".	With respect, there is difficulty in understanding what his Honour meant, but given all that he had previously said, it seems that he was conscious of a number of factors including the apparent desire of the applicant to assist police by going to the scene and trying to locate the remains, the importance to the investigations of finding the remains and the requirement, if it had then arisen, to take the applicant before a justice.	His Honour was clearly of the view that the police were not acting outside the parameters of s. 137(2) when the applicant was taken to the scene and assisted them to locate the body during which time he made his further confession.	He did not,

in express terms, refer to the prima facie test.	He went on: "Even if there has been some illegality and I am wrong in believing that there has not - and the onus of proving that, by the way, is on the accused - but even if I did believe, think that there had been some illegality, I think those countervailing factors, some of which I have referred to, operate very very powerfully to induce the court to admit the evidence". Shortly thereafter his Honour addressed counsel for the Crown and the applicant in regard to "a matter of some significance", that he said he had included in his notes, but had inadvertently omitted to include amongst his prior oral reasons, that is, that in relation to a question of whether "the extended attention (sic) was reasonable or not, having regard to s. 137 of the Police Administration Act, I was particularly impressed in this case with what you might call the organic integrity of the investigation, between the - that is the unity, if you like, between the interrogation - the first recorded interrogation and the subsequent investigations."	His Honour said that the subsequent investigations, referring no doubt to the visit to the crime scene, cried out to be carried out straight away, and formed "an urgent integral investigation that really should have been completed, as it was, as soon as possible at the one time."	He also observed that it would have been "quite artificial to break up that investigation at some stage to return to Darwin or
Tennant Creek or somewhere like that", presumably to take the applicant before a justice.

In summary, his Honour held that what the accused did to assist the police with their enquiries in going to the scene, helping to locate the remains and talking with them at the scene, was voluntary.
Beyond that, he held, that in so doing the police were not acting unlawfully, that is, that they were acting within what was permitted pursuant to s. 137 of the Act and that if he were wrong in that he would not exclude the evidence in the exercise of discretion, taking into account the competing public interests.

On this application, it was submitted on behalf of the applicant that s. 137(2) ceased to apply after the interviews with the applicant were completed in the early hours of 6 August, his continued detention thereafter was unlawful, and all confessional material obtained after that time should have been excluded in the exercise of the learned trial Judge's discretion.
All of the above elements were comprehended in a general overall submission that the length of time during which the applicant was held was not a reasonable period within the meaning of those words in
s. 137.	It was said that the learned trial Judge failed to take any account of the fact that the police had charged the applicant with murder or had reasonable

and probable cause to charge him with that offence prior to taking him to Borroloola.	It was also put that his Honour erred when holding that: "The anxiety of the accused himself to assist with the investigation" was a factor entitling the police to delay taking him before a justice, and that he erred in finding that the duty of the police to: "find the corpse to put it where it would be protected and to preserve such integrity as there was left" was another factor which entitled the police to delay taking the applicant before a Justice.	(See affidavit in support of application for leave to appeal).

Examination of the information given to the police by Kamm, and other information at their disposal prior to the trip to the scene did not amount to a prima facie case of murder.	He, like Heiss before him, though admitting to having been at the scene of the killing, clearly tried to exculpate himself.	He was arrested at the conclusion of the initial interview in the early hours of the Sunday, but that fact shows no more than that Hambleton believed on reasonable grounds that he had committed an offence.	(s. 123).	Whatever may have been the position prior to the formal arrest there is no doubt Kamm was in custody after that event. No objection is made to the admissibility of what he said prior to that.	What is a "reasonable period" in any case can only be assessed bearing in mind all of
the surrounding circumstances. There is no duty upon police to offer a person in custody an opportunity to contact any person, in these circumstances.

In accordance with s. 137(1) the applicant should have been taken before a justice as soon as practicable after his arrest.	However, there was a need to visit the place where the offence under investigation, namely the killing of the deceased, was believed to have been committed.	What is a reasonable period for that purpose must include the time reasonably taken to arrange for and undertake any necessary journey to and from that place and to carry out investigations there including any questioning of the accused.	Whether the time taken to undertake that exercise was reasonable is a question of fact; his Honour had no doubt that it was.	He expressly found there was no illegality, a finding of law which, in the circumstances, could only have been based on that finding of fact.	There is no basis for disturbing tha finding.	It follows that so far as the events at the scene of the killing are concerned they took place under the cover of the statutory authority.	The confessional material gathered there was not obtained whilst the applicant was held unlawfully, so no question of exclusion in the exercise of discretion arose on that basis and no other has been shown.

Investigations on Return Journey from the Scene


As might be expected, not much attention was directed upon the voir dire or before this Court to the events which occurred upon the return journey from the scene of the killing to Darwin.	Both applicants gave assistance to the police and made statements implicating themselves in the killing.	They were in custody on the journey, Heiss, his Honour held, unlawfully, but Kamm, lawfully.		For the same reasons as apply to the confessional statements made at the scene of the killing, there was no good reason to exclude any of that evidence.


CONCLUDING COMMENTS


Throughout these reasons reference has been made to confessional material and that includes not only oral statements made by each of the applicants, but also conduct on their part (such as the re-enactment).	The statutory authority given to police pursuant to s. 137(2) of the Police Administration Act should be seen  in its context.	It has no application where a person is voluntarily assisting police with enquiries without having been taken into custody.	It does not apply where a person is in custody unlawfully.	To be taken into lawful custody normally means that the police will have arrested the person.	If that is done without warrant then the power is exercisable when the
police officer believes, on reasonable grounds, that the person has committed an offence (s. 123).	such a belief may not necessarily be based upon information which would be admissible upon any subsequent prosecution.		Nevertheless, the person arrested is entitled to know why there has been an interference with his personal freedom, (Christie v Leachimsky (1947) AC 573).

Once a person had been taken into custody then the police should bring the person before a justice or a court as soon as is practicable thereafter so that he might then be formally charged and the question of bail considered.
Alternatively, a member of the police force may, as soon as is practicable, inform the person charged of his right to apply for bail, and as far as is practicable ensure that he is able to communicate with a legal practitioner or any other person of his choosing in connection with an application for bail.	An authorised member of the force is to determine whether bail should be granted (Bail Act
s. 16).	In light of the High Court decision in Williams
there is no power in police to question an arrested person about the offence for which he had been arrested or any other offence unless, it seems, any such questioning takes place during the period between the time of the arrest and the time he should be brought up for consideration of bail by an authorised member of the police force or brought to a justice or court.

When an arrest has taken place the arrested person should be cautioned in the usual terms as to his right to remain silent and the consequences should he say anything.
Further, such caution should also be given if he is still in police custody and enough information has been gathered to prefer a charge, that is, where there is enough evidence to charge him with an offence (see for example Sherman v Apps (1980) 72 er App R 266).	Although it was not defined in the discussions between counsel and his Honour upon the voir dire examination concerning Heiss, it is this stage of criminal investigation which they may have had in mind when referring to a "prima facie case", that is, prima facie proof consisting of admissible evidence in respect to an offence.	It is at that stage that the issue of a further caution arises.	Apart from the positive obligations upon police to exercise their powers so that a person might be given the opportunity to be released as soon as practicable after being taken into custody, it is to be noted that any person who, except as permitted by law, having arrested another, deliberately delays bringing him before a court to be dealt with according to law is guilty of a crime and is liable to imprisonment for two years (s. 106 Criminal Code). Furthermore, such a person may be liable in tort to the person unlawfully held and, of course, if any confessional statements are made by such a person whilst so held, there is the risk that that evidence may not be available in support of the Crown case upon trial.
Section 137(2) must be read in the light of that background and the common law as unequivocally confirmed in Williams.		"It is always necessary in dealing with any law that alters the common law, and especially where the common law rights of the liberty of the subject .... are concerned, to consider what was the previous law, and what were the apparent reasons for the alternations made, and then to see what reasons there were for altering the law, and what the legislature has done to remedy what it conceived to be defects of the law" (per Griffiths CJ. in Nolan v Clifford (1904) 1 CLR 429 at 444).	Section. 137(2) cannot be employed arbitrarily or for the purposes of enabling a fishing expedition or to entrap the detainee.	It cannot have been the intention of the legislature that a person should be deprived of his liberty whilst police embark upon questioning him, or carrying out investigations, in respect of any matter in the absence of a belief on reasonable grounds that the person has committed an offence, the minimum requirement which would justify an arrest without warrant.	In every such case, consistent with the requirements of the common law, if a person is to be questioned in respect of a matter other than that for which he was initially taken into custody he should be informed of the matter then under investigation.	Section 137(2) does not do away with any of the protections afforded by the law to persons accused of an offence during the course of the investigation, apart from enabling a delay in the release of the person from custody for the limited purposes and for a

reasonable period.


There is no requirement in the legislation that a person be informed that, instead of being given the opportunity to be released on bail at the time required, the person will be further detained in custody for the purposes of s. 137(2), and be given to understand that that detention will cease to be lawful once a reasonable time to enable the police to carry out their questioning or further investigation, has expired.	In all fairness, a person whose right to freedom is to be further denied should know why and should be further cautioned.		The fact that the statute authorises a person to be questioned does not mean that the right to silence has been modified or abolished.


ORDERS


Because of the public importance raised by the issues in this case concerning the application of s. 137(2) of the Police Administration Act, the applications for leave to appeal should be granted.	The appeals are dismissed.
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