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Application for leave to enforce against the respondent a charge created by Part VII of the Law Reform (Miscellaneous Provisions) Act.

I granted leave after hearing counsels' arguments on 9 March, and these are the reasons which I undertook to give as soon as possible thereafter. As I do not consider that there is any great difficulty as to the law governing such an application I will be brief.


The Act provides:


"26. AMOUNT OF LIABILITY TO BE CHARGE (sic) ON INSURANCE MONEYS PAYABLE AGAINST THAT LIABILITY

	If a person (in this Part referred to as "the insured") has, whether before or after the commencement of this Ordinance, entered into a contract of insurance by which he is indemnified against liability to pay any damages or compensation, the amount of his liability is, on the happening of the event giving rise to the claim for damages or compensation, and notwithstanding that the amount of the liability may not then have been determined, a charge on all insurance moneys that are or may become payable in respect of that liability.


	If, on the happening of the event giving rise to the claim for damages or compensation, the insured (being a corporation) is being wound up, or if any subsequent winding-up of the insured (being a corporation) is deemed to have commenced not later than the happening of that event, the provisions of sub-section (1) apply notwithstanding the winding-up.
	Every charge created by this section has priority over all other charges affecting the insurance moneys, and where the same insurance moneys are subject to 2 or more charges by virtue of this section those charges have priority between themselves in the order of the dates of the events out of which the liability arose, or, if the charges arise out of events happening on the same date, they rank equally between themselves.


	ENFORCEMENT OF CHARGE
	Subject to sub-section (2), a charge created by this Part is enforceable by way of an action against the insurer in the same way and in the same court as if the action were an action to recover damages or compensation from the insured.
	In respect of any such action and of the judgment given in any such action the parties have, to the extent of the charge, the same rights and liabilities, and the court has the same powers, as if the action were against the insured.







	Except where the provisions of sub-section (2) of section 26 apply, no such action shall be commenced in any court except with the leave of that court, and leave shall not be granted where the court is satisfied that the insurer is entitled under the terms of the contract of insurance to disclaim liability, and that any proceedings, including arbitration proceedings, necessary to establish that the insurer is so entitled to disclaim have been taken.


	such an action may be brought although judgment has been already recovered against the insured for damages or compensation in respect of the same matter."



The essential facts, or factual matters not open to question, are:

	The plaintiffs are the widow and infant children of Russell John Hall who was killed in an aircraft accident on 6 November 1978.	He was a passenger.


	The aircraft was owned by United Lease & Finance Pty Ltd (as lessor) and Alice Springs Veterinary Clinic Pty Ltd (ASVC) (lessee)


	At the time of the accident it was being piloted by Dr Curtis, who was an employee of ASVC.


	There was a policy of insurance in which the lessor and lessee of the aircraft were named as "the Assured", and a group of companies as assurers (the defendant being identified as their agent), under







which, subject to sundry terms and conditions, the assurers agreed to indemnify the assured "against loss, of or damage to, or liability arising out of the use of aircraft" in accordance with the policy. The policy included reference to legal liability for death of passengers.

	The plaintiffs successfully sued ASVC in this Court for damages arising from the death of Mr Hall.


	Until shortly before the commencement of the hearing the defendant had the conduct of the action on behalf of ASVC.	Shortly prior to that date the plaintiffs delivered a proposed amended Statement of Claim in which it was alleged, for the first time, that Dr Curtis was not just an employee but a director of ASVC.


	The defendant then took the view that since there had been no prior disclosure to it of the appointment of Dr Curtis as director of ASVC, that company was in default under the terms and conditions of the policy in failing to disclose a material particular, and in other respects referred to below.	It refused indemnity on the day the hearing was to commence.	The hearing continued with ASVC unrepresented and concluded after 4 days.

Judgrnent was delivered on 12 January 1989 and the plaintiffs have not recovered anything thereunder.

	The learned trial Judge, in the proceedings between the plaintiffs and ASVC, found that the aircraft was being piloted by Dr Curtis, that immediately before the crash the aircraft was flying at a height somewhere between 100 feet and 300 feet and then rose sharply at an angle of about 70°.	His Honour, the Chief Justice found that the accident was caused by the negligence of Dr Curtis.


	ASVC was deregistered in Queensland on 30 May 1989.



	The plaintiffs filed the Originating Motion in this matter on 20 December 1989.


	On 28 February 1990 the defendant issued proceedings in South Australia in which ASVC is the defendant.	The Statement of Claim therein alleges that ASVC is duly incorporated, and seeks a declaration that the defendant has validly refused to indemnify ASVC in respect of the claim made by the plaintiffs.


Bys. 26(1) of the Act a charge is created on insurance monies that are or may become payable in the






circumstances therein described.	That charge may be enforced by way of action (s. 27(1)), which shall not be commenced without leave (s. 27(3)), which leave shall not be granted in the circumstances  set forth ins. 27(3).	Such an action may be brought although judgrnent has already been recovered against the insured for damages in respect of the same matter (0. 27(4)).	That is the case here.

The general background to the like provisions and expression of opinion as to the policy lying behind them are to be found in the decision of Blackburn C.J. in
Andjelkovic v AFG Insurances Ltd (1980) 47 FLR 348.	His Honour's views were supported by the Full Court of the Federal Court on appeal 1981 54 FLR 398.

"The main purpose of the provision requesting leave to commence the statutory action is to prevent the substitution of a statutory claim for a claim against the insured where the latter is available and will apparently be effective".	That is not wholly the case here.	The plaintiffs have made their claim against the insured, but as things have turned out it has not been effective in that the judgment sum has not been recovered.

"Leave may also be refused when the applicant's claim is unarguable, that is, where the applicant's contention that the statutory conditions for the vesting in






him of a right of action have been fulfilled, could not possibly succeed.	But if on such an issue there is an argument in the applicant's favour which could be seriously put, then in my opinion leave should be granted and the issue should be determined in the action in any available way".

The High Court decision, (1984) 58 ALJR 52, affirmed the test of arguability of the applicant's case. For other examples of applications for leave see National Mutual Fire Insurance Co v Commonwealth (1981) 1 NSWLR 400, and Oswald v Bailey (1987) 11 NSWLR 715.

I do not take the matters mentioned as being the only matters to be taken into account in relation to an application for leave, but they suffice for the purposes of this application.

The defendant says that the plaintiffs' case in the proposed action against it is not arguable, in that the conditions precedent to the creation of the statutory charge on the insurance monies were not fulfilled; ASVC was not entitled to be indemnified against its liability to pay damages to the plaintiffs and therefor the statutory charge does not arise.






The defendant's decision to decline td'indemnity ASVC arose from its view that:

	There had been a failure by the company to disclose a material particular, that is, that Dr Curtis was a director of the company, and its continued concealment of the fact.


	The acts of Dr Curtis were the acts of-the company so that any breaches of the warranties and conditions of the policy by Dr Curtis were breaches by the company.	In particular the defendant says that Dr Curtis flew the aircraft at a height of less then SOO feet in contravention of Air Navigation Regulations and that the claim arose out of flying involving abnormal hazards.	Such conduct, the defendant says, amounts to breaches of the warranties and conditions contained in the policy on the part of ASVC.


The defendant also relies on more general matters going to the exercise of discretion such as delay on the part of the plaintiffs in seeking to pursue the defendant, and that the plaintiffs have another remedy.

Whether Dr Curtis was a director of the company or not is the subject of conflicting evidence.	One of the
directors of the company, ASVC, signed a return of directors on 2 May 1978 showing Dr Curtis as a director.	He does not recall how he came to do so and says the return was false.
According to the two men who were admittedly directors of that company, Dr Curtis was never appointed as a director nor did he participate as a director in the management of any of the affairs of ASVC.	All other relevant books and records of the company have been lost, they say.	In the action against ASVC the plaintiffs there and here delivered an amended Statement of Claim in which it was alleged that the accident was caused by the negligence of ASVC by its "director servant and agent", Dr Curtis.	In the particulars of negligence no reliance is placed upon Dr Curtis' role as a director as such.	On the evidence before me I could not be satisfied that Dr Curtis was a director of ASVC at the date of the accident, 6 November 1978.

AsslLming he had been appointed prior to that time and retained his position to the date of the accident two issues arise.	First, was such a fact a material part of which disclosure was required?	Second, were  the acts of Dr Curtis as pilot of the aircraft the acts of the company? I am not satisfied on either count that the plaintiffs do not have an argument that notwithstanding any such
nondisclosure or manner of flying the aircraft by Dr Curtis, ASVC was not indemnified against liability arising from the accident.	It is arguable that if Dr Curtis was a director,
that fact had no bearing on the risk and thus need not have been disclosed.	Likewise, it is arguable whether Dr Curtis was acting for the company, or as the company when he was flying the aircraft at the relevant time (per Lord Reid in Tesco Supermarkets Ltd v Nattrass (1972) AC 153 at p. 170). That is arguably the test to be applied, and whether the provisions of the policy upon which the defendant relies have any bearing on the case arguably depends partly at least on the answer to that question.

In respect of the provisions of the policy generally, the proper construction to be placed upon them and their effect on the circumstances as they may be found upon the hearing of the action are matters where the plaintiff are not without an argument.	For example, flying below 500 feet is obviously permissible or permitted in some circumstances, and where permitted may be negligently performed.	Again, whether the policy was designed to exclude claims based upon momentary negligence, as involving "flying involving abnormal hazards", is an open question, especially when that phrase is read in context.

I do not determine any of the issues raised before me and do not intend to create the impression that I have made up my mind in respect of any of them, except to the extent that I am not satisfied that the plaintiffs are without argument to support the proposition that ASVC was






indemnified under the policy at the time of the accident and that the statutory charge arose.


As to the defendant's further submissions going to the exercise of discretion, I simply repeat that the defendant acted on behalf of ASVC in the proceedings by the plaintiff against ASVC until virtually the plaintiffs' opening at trial.	It can hardly say it has been prejudiced by lack of notice or ability to investigate and collect evidence.	Nor has it suffered any prejudice as a result of any unreasonable delay on the part of the plaintiffs in bringing their application.	The plaintiffs suffer the prejudice, if leave is refused, of having the chance to recover the damages already awarded denied.

Leave is not to be granted if the Court is satisfied that the insurer is entitled under the contract 01 insurance to disclaim liability, and that any proceedings necessary to establish that the insurer is so entitled have been taken (s. 27(4)).	The defendant relies on that provision notwithstanding that it has issued a Writ naming a non-existent defendant.		ASVC has been deregistered pursuant to s. 459 of the Code.	I note that at the time of deregistration in Queensland, the control of the company had apparently passed to other directors.	I note that the defendant purported to commence the proceedings in South Australia after counsel instructed by it appeared in this



. . '

Court in response to the plaintiffs' application herein.	It hardly lies in the mouth of the defendant to complain about what it says was unreasonable delay on the part of the plaintiffs.

The deregistration of ASVC was pursuant to s. 459 of the Queensland Companies Code.	When registration of a company is cancelled and notice is published in the Gazette, the company is dissolved (s. 459(4)).	Subsection (6) provides that if a person is aggrieved by the cancellation of the registration, the Court, on an application made within 15 years of the cancellation, may, if satisfied that the company was, at the time of cancellation, carrying on business or in operation or otherwise satisfied that it is just that the registration of the company be reinstated, so order.	In that event any property of the company vested in the Commission may be retransferred to the company.	There is no evidence before me that there was any such property.
Reinstatement of the company would achieve nothing for the plaintiffs and they have no interest to pursue that course. The defendant however, may have such an interest but it has not sought to have the company reinstated.

The defendant has not satisfied me that it is entitled to disclaim liability to ASVC nor that it has taken the appropriate proceedings.	The bar to granting leave to the plaintiffs does not exist in this case.

