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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 360 of 1988
 






BETWEEN:
TTE PTY LTD
First Plaintiff

AND:

OSTERMEYER NOMINEES PTY LTD
Second Plaintiff

AND:
KEN DAY PTY LTD
Defendant


CORAM:	MARTIN J.


REASONS FOR JUDGMENT
(Delivered 13 March 1990)





I need not recite the sorry history of this matter, but by 26 October last it appeared that by one way or another the plaintiffs were satisfied that they knew what the case was about.	On that day they filed what was called a "Pleading Book", purporting to contain copies of the Statement of Claim, particulars thereto, an Amended Defence and Counterclairn and a Reply and Defence to the Counterclaim.	On 28 December the case was set down for hearing on 12, 13 and 14 March 1990.
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Upon the defendant's summons of 14 February to strike out the Statement of Claim, His Honour the Chief Justice ordered on 27 February that the plaintiff have leave to amend in accordance with a draft then filed, and further, that the defendant have leave to deliver an amended defence within one week.	Applying r. 3.01, that period commenced on
28 February and expired at the close of business on 6 March. His Honour refused to vacate the trial dates.	It seems a copy of a draft of that pleading was faxed to the solicitor for the plaintiff after the close of ordinary office hours on 7 March and filed the following day.	The defendant was late in complying with the Chief Justice's order.

Speaking generally, the claim of the plaintiffs as originally formulated was for debt, as amended it is for damages for breach of contract, on both cases said to arise from what is called a "share agreement".	The amended claim also included some particulars not set forth in the original.	With appropriate minor adjustments the amended defence raises the same issues as did the original, a denial that the defendant entered into the agreement, (there being a question of the authority of a signatory thereto) and that if it did the agreement failed for want of consideration.
Failing that, the defendant pleaded that a condition precedent to its liability to perform its obligations under the agreement had not been performed by the plaintiffs, that is, a request had not been made as required.
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So far I would have thought that the issues were adequately joined on the amended pleadings, that no prejudice had been suffered by the plaintiffs as a result of the late delivery of the amended defence, for which time would be extended and the case proceeded to trial as scheduled.

It is the counterclaim which gives rise to the difficult problems now arising.	Time does not permit of my dealing in detail with the whole of the questions now for consideration and indeed to a large extent they are resolved by quite proper concessions made by counsel for the defendant.	What the plaintiffs seek to do, by summons filed the day after the defendant's amended pleadings were filed and brought on for hearing prior to commencement of the trial proper beginning yesterday morning, is to have the amended counterclaim struck out.		That would leave the original standing.	There are significant differences between the original and amended counterclaim, but again, generally speaking, they raise much the same issues, and arguably suffer from the same defects such as lack of particularity and incomplete pleading as to the causes of action sought to be raised.	The greatest concern is that in the counterclaim and amended counterclaim, reference is made to causes of action involving others who are not parties and who should be on various sides of the record.	That position arises because the defendant seeks to raise in defence to
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the plaintiffs' claim that "curiously named tri-partite collateral contract" referred to in Cheshire and Fifoot.

I have already referred to the fact that the case was set down for trial before this Count on the original pleadings.	The plaintiffs then took no objection to the defendants counterclaim which originally, at least, suffered from the same kind of defect (though not to the same extent) now suggested in respect of the amended 'counterclaim.

The plaintiffs say that the defendant should have applied for leave to deliver an amended counterclaim,
(r. 36.03(b)) because the Chief Justice's order plainly did not admit of such an amended pleading being delivered.
	36.03 permits of amendment once before the close of pleadings.	It is a moot point as to whether after close of pleadings an order is made permitting amendment, the pleadings have been opened so as to permit the operation of that rule, especially if the party purporting to amend without leave, had once amended his pleading prior to the other side being given leave to amend.	I suspect that the answer to that question, as with others in this case, rests with the duty of the Court, validated by the Parliament, contained in r. 1.10 that in exercising a power under Chapter 1 of the Rules, the Court shall endeavour to ensure that all questions in the proceedings are effectively, completely, promptly and economically determined.
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Counsel for the defendant frankly admits, and rightly so, that his client's case has not been properly pleaded and that there are others who must be joined as parties if the objective of the rules is to be met.	Indeed, he has told me that another proposed defence and counterclaim (Mark IV, I think) is on the way.	If it is
allowed it will hopefully meet the obvious deficiencies of
what now appears on the Court file.


So long as there are those in the profession who ignorantly or otherwise think or pretend they know about pleading, and the care required, but who proceed anyway, there will be unnecessary and costly delays in the litigation process.	The same comment applies to those who fail to recognise at an early stage, the deficiencies in their opponents case as pleaded.	Too often cases are set down for trial without any objective review of the pleadings, and a Judge is met with applications in respect of them, at or immediately before trial.	That is an inefficient and wasteful process.

In this case, the plaintiffs argue, in effect, that the issues should be limited to the issues raised on the amended Statement of Claim and amended defence and original counterclaim and that the issues so joined be tried forthwith.	There are difficulties with that, the original counterclaim, though not as extensive as that contained in
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the amendment proposed, suffers from much the same problems as the latter.


It is unlikely that the hearing could be completed on even those limited issues given that three days were set aside and one has already passed whilst these preliminary matters were dealt with.

There is a further complication.	As part of the defence side of the case, issues have been raised as to the conduct of the plaintiffs said to infringe, section 52 of the Trade Practices Act.	This Court has jurisdiction in respect of such matters (s. 82(6) of that Act) and had it when the Writ was issued.		That conferral of jurisdiction was part of the legislative scheme for the cross-vesting of jurisdiction between several Courts.	The defendant set up such an issue in its original counterclaim.		Notwithstanding all that the defendant and another company have commenced proceedings in the Federal Court of Australia involving plaintiffs and others as respondents.		In broad terms the applicants there seek the relief sought in the amended counterclaim.	I was given no satisfactory reason as to why those proceedings were commenced in that jurisdiction nor why these proceedings should be transferred to that Court under the Jurisdiction of Courts (Cross Vesting) Acts.	The defendant indicated that leave would be sought to make an application for such a transfer.	The sole justification
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advanced for such a transfer was that it appeared that the proceedings in that Court could be heard in about July of this year.	Some doubt was expressed as to whether this
Court could set a date for trial at about the same time or earlier.	I fail to see that is an adequate reason.	As
things stand, my enquiries show 3 weeks could be available for the hearing of a matter in this Court commencing in mid August.		That is the current estimate of the length of the trial on all of the issues presently contemplated for this case.	The position might be different if this Court was unable to list the matter for trial commencing long after that.	I do not make any ruling in that regard since the issue does not arise, but I venture to suggest that if the "interests of justice" require that a Court relieve itself of its workload and endeavour to reduce trial delays by transferring cases to another Court, where such problems are not so acute, then the answer to the problems of the transferor Court are better remedied by another means.

I am conscious of the dictates of r. 1.10 and of the general proposition that it is desirable that there not be a multiplicity of actions arising between the same parties to the same transaction or series of transactions. Here the defendant seeks to show that the "share agreement" was collateral to another agreement and to raise claims for itself and others against others based upon, for instance, misrepresentation and deceptive conduct at common law and under the Act.
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What is required, and has been since the commencement of the proceedings, or at least the delivery of the original counterclaim, is positive action on all sides to see the real issues properly joined between all those who should be parties.


I will hear counsel further as to the orders to be now made but for now indicate that:


	The plaintiffs have satisfied me that the amended counterclaim should be struck out, not because of the delay in filing because no prejudice has been shown on that account, but because of its manifold and extensive deficiencies.


	I see no reason why these proceedings should be transferred to the Federal Court and on that basis leave to make such an application (if leave is required) would not be granted.	If leave is not required, the application would be refused.


	Further procedural orders will be required if this and related matters are to be put on to a proper footing with a view to having the dispute disposed of as quickly as possible.
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	The remainder of the trial dates should be vacated so that all that is required to be done before the actions can be heard can be done.


I understand that the Federal Court has recently declined to restrain the plaintiffs from further proceeding in this Court or the like.		It seems to me that it does not sit well for a defendant to protest that it wants all issues to be tried together and then to commence and continue proceedings in the Federal Court whilst there are proceedings pending here.	I can not dictate the procedure of the Federal Court and do not purport to do so, but, if the defendant wants discretionary relief in this Court it might well be advised to give an undertaking to the plaintiffs here that it will discontinue those other proceedings.	If the other parties to the Federal Court proceedings are sought to be joined in this action then I would expect that upon their application to this Court, the other applicants would undertake to discontinue against the other respondents.

