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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 82 of 1991
 






BETWEEN:
THE NORTHERN TERRITORY OF AUSTRALIA

Plaintiff

AND:
DJM DEVELOPMENTS PTY LTD
Defendant



CORAM:	ASCHE CJ


REASONS FOR JUDGMENT
(Delivered 15 March 1991)


This is an application that the defendant DJM Developments Proprietary Limited, give security for the plaintiff's costs in arbitration proceedings commenced by the defendant against the plaintiff, in which Sydney Ronald Milton has been appointed arbitrator, by paying into Court such amount as the Court thinks proper.

Although the Northern Territory of Australia has been described as plaintiff, and DJM Developments Proprietary Limited is described as a defendant for the purposes of the originating application, it is a somewhat

\


•


different situation in the arbitration proceedings, which are really the subject of this application.	The expressions "plaintiff" and "defendant" seem to me somewhat confusing in dealing with the matter and I will therefore employ the expression "the company", by which I will mean DJM Developments Proprietary Limited, and the expression "the Territory", by which I will mean, of course, the Northern Territory of Australia.

The history of the proceedings is set out in the affidavit of Mr Briggs, who is the solicitor for the Territory.	He deposes that by an agreement dated 12 May 1989 the company and the Territory contracted that the company construct certain subdivisional works at Tennant Creek.	On 1 March 1990 the Territory cancelled that contract, purporting to act under a clause in the contract. The company disputed the Territory's right to cancel the contract under that clause.	The company then referred its dispute to arbitration and, pursuant to provisions of the contract, an arbitrator has been appointed.

The company has delivered points of claim and the Territory has delivered points of defence and also a counterclaim.	It is not necessary to examine those matters in detail but it is of some relevance that although one point taken by the company is that the Territory was not entitled to cancel the contract pursuant to the clause, the
Territory in its defence, while denying that it was not so entitled, also raises the broader issues as to the performance of the contract.

The hearing of the arbitration has been set down for three weeks commencing on 7 April 1991.	Mr Briggs' affidavit discloses that preparation for the arbitration will be expensive.	There are extensive documents to be discovered and Mr Briggs mentions no less than eight witnesses who may be called who reside at Tennant Creek. It appears that a transcript will also be required.	Mr Briggs attaches a schedule of costs estimated to be incurred by the Territory if the arbitration proceeds to a hearing.	The total of those estimated costs is $105,825.

The next part of Mr Briggs' affidavit goes to the basis for the application for security for costs.	He attaches the latest annual return of the company which discloses a net deficiency of assets.	That deficiency is shown as some $33,500.	Mr Briggs has searched the Land Titles Office.	There is no real property owned by the company.	A search of the Motor Vehicles Registry does not disclose any motor vehicles owned by the company.	So that, on the face of it, the Territory may incur considerable costs which could not be recovered if the Territory were successful.
Having made the enquiries I have mentioned,
Mr Briggs then requested certain information of the company and two letters were written to the solicitors acting for the company.	In each of those letters, concern is expressed about the likely legal expenses in pursuing the current arbitration.


The first letter of 26 November 1990 contains this
passage:




"We would be grateful if you could supply us with some further information as to the financial position of your client.	In particular, could you please identify assets owned by your client against which our client may be, ultimately, able to execute an order for costs.	Could you also please indicate whether Mr Antonino is prepared to provide a personal guarantee in respect of any obligation the company may have to pay the costs of our client in connection with the arbitration."


Mr Antonino is a person named as a director, and indeed he describes himself as a director of the company in an affidavit, to which I will later refer, and it seems that he is the guiding spirit of the company.

There was no reply to the letter of Mr Briggs dated
26 November 1990 and on 12 February 1991 Mr Briggs sent another letter to the solicitors for the company.	In that letter he says this, inter alia:
"In our letter of 26 November last we asked you to supply information as to the financial position of your client.	You have not done so and if we do not have anything further from you in this regard within the next 2 weeks we have instructions to apply for an order for security for costs."


There was no reply to that letter either.

The material filed by the company is an affidavit from Mr Antonina, the gentleman already mentioned.	That does not dispute that the company is in debt and indeed it confirms that the debt is now some $80,000 by way of overdraft to the bank.

Mr Antonino's affidavit alleges that the greater part of the work, the subject of dispute between the Territory and the company, is finished.	The affidavit says
90 percent but Mr Wyvill, who appears for the company, is content, I think, with 83 percent and that is not denied by Mr Riley of Queen's Counsel who appears for the Territory.

The affidavit admits paragraph 9 of Mr Briggs' affidavit.	That is the paragraph to which I have already referred which indicates that a search of the company's annual return disclosed a net deficiency, and relevant searches in other areas indicated that there was no real property or any motor vehicles owned by the company.
Mr Antonino's affidavit does not address the question which the company is, impliedly but plainly, being asked as a result of the affidavit of Mr Briggs, as to whether there is any other source from which funds will be forthcoming to cover costs in the event of the company being unsuccessful in the arbitration.

There is nothing in Mr Antonino's affidavit to suggest that there are other resources available to the company, save for the fact that the company has certain contracts.	The affidavit certainly does not take up the invitation in Mr Briggs' letter of 26 November 1990, that Mr Antonino may provide a personal guarantee.

While it may not otherwise be relevant to know the personal fortunes of Mr Antonino, I think it is sufficient to accept from his affidavit that the company's financial position is as set out in the affidavit of Mr Briggs, though a little more parlous than that, because the overdraft seems to have increased; and that there will be nothing forthcoming from any other sources to assist the company in its financial position.

That of course, is a position which can be taken by the shareholders or directors of the company; but it does give rise to the criticism that Mr Riley has, I think, quite properly made, that the result is that, if the company
fails, the costs will not be met, but they will certainly not fall on the shareholders; whereas if the company succeeds, the shareholders will benefit.	The fact is that the company is left to its own devices if it does not succeed in the arbitration; and there appears to be no source from which the Territory would recover the costs entailed.

The position therefore seems to be very close to the position in Tradestock Pty Ltd v TNT Management Pty Ltd (1977) 14 ALR 52 at 59 where Smithers J. says:

"And indeed it is a major if not a dominating consideration in this case that the plaintiff company is but a legal entity without substance; a convenient, financially bereft alter ego for the two shareholders.	Its capital is minimal, its assets are not disclosed, but the inference to be drawn is that they are minimal, and it is not shown that it has any business of substance.	This is not the case of a company whose shareholders have committed capital and established a real business, but finds itself currently without funds for some business reverse.	This company would appear to be the type of legal entity par excellence which Parliament had in mind when it passed s.363(1)."


Now, in fairness to the company, I appreciate that the company is still trading, and that is a point which
Mr Wyvill makes very strongly; but it can also be commented that the trading would not apparently produce a sufficient amount to cover the costs of these proceedings, or the estimated costs of these proceedings, and the activities of the company are not otherwise shown than by the two contracts that Mr Wyvill has referred me to.
In Tradestock Pty Ltd v TNT (supra) Smithers J., while commenting on the broad discretion available to the court in these proceedings, was prepared to and did make an order for security for costs.	And in the headnote, this appears:

"The discretion conferred by s.363(1) is ordinarily exercisable so as to protect a defendant sued by an impecunious company, but if the court takes the view that this protection should not be afforded to the defendant, it has unlimited and unrestricted discretion to give effect to such view without having to look for special circumstances.	This discretion should be exercised merely with a predisposition in favour of the defendant."


The width of the discretion is further emphasised in Sir Lindsay Parkinson and Company Ltd v Triplan Ltd (1973) 2 All ER 273.	And in Thiess Properties Pty Ltd v The Ipswich Hospital Board 1986 Building and Construction Law 362, an authority to which Mr Riley has referred me, appears this observation:

"Impecuniosity of a plaintiff corporation enlivens a discretion to award security for costs.	Such impecuniosity will frequently be the determining factor, and must always be of great weight."



See also Rajski v Computer Manufacture and Design Pty Ltd (1982) 2 NSWLR 443 at 449, where Holland J. says:

"It is the poverty of the company that attracts the power."
He refers at 450 to the remarks of Megarry V-C in Pearson v Naydler (1977) 1 WLR 899 at 904,5; (1977) 3 All ER
531 at 535 that the power which the Court has under s.447 of the United Kingdom Companies Act 1948 to order a limited company to give security for costs "provides some protection for the community against litigious abuses by artificial persons manipulated by natural persons".

Mr Riley also refers me to the comment in Buckley v Bennell Design and Construction Proprietary Limited (1974) 1 ACLR 301 at 305:

"The court should approach the exercise of discretion in relation to an impecunious plaintiff company with a pre-disposition in favour of the defendant."


However, he refers me likewise to the remarks of Nader J. in Watkins Limited v Ranger Uranium Mines Limited (1985) 2 NTJ 340 in which his Honour discusses that question and comes down, I think, on the broader approach of the exercise of the Court's discretion.

There is certainly sufficient here to indicate, as a matter of plain commonsense, that if these arbitration proceedings continue, the Territory will expend some
$100,000 or so; and, if it is successful, there is no area of recourse by the Territory to any assets of the company. In other words, it would gain a somewhat empty verdict.
Mr Wyvill, who appears for the company, makes a number of submissions towards persuading me not to exercise my discretion in favour of the Territory.	His first submission is that the plaintiff has not established that prima facie the defendant will not be able to pay any award for costs that may be made in the arbitration.	As to that I would disagree with him.	It seems to me that the Territory has established just that in the affidavits I have referred to, including the affidavit of Mr Antonino himself.

His second point is that the substance of the dispute in the arbitration concerns the plaintiff's justification for its summary termination of the contract and the plaintiff's counterclaim; that is to say, he submits that the matter may be a relatively short matter of law arising out of interpretation of contract or, if there is any factual basis for the dispute, it will be on the Territory's counterclaim.	He puts it therefore that the Territory is the true plaintiff.

I am unable to accept that.	As I have pointed out there is a dispute between both parties as to the way in which the contract was carried out and complaints are raised by the Territory as to the performance of the contract, and no doubt those would be the matters which would be arbitrated.




I think I should here interpolate that much of the affidavit of Mr Antonina is, to my mind, irrelevant, or certainly not pertinent to any application here.
Mr Antonino rather suggests in his affidavit that there has been some obstruction or campaign by the Territory against the company which has militated to the disadvantage of the company.

The answer of the Territory, insofar as it needs to be answered at this point, is that there has not been such a policy.	Certainly the allegations which the Territory makes about the failure to adequately perform this particular contract may well have an effect upon any other contracts between the Territory and the company.	The nature of the performance is a matter of dispute, and indeed depends upon the arbitration; but there is nothing to indicate anything in the nature of fraud, or anything in the nature of a deliberate and unjustified campaign deliberately taken by the Territory against the company.	That would seem to me to require a great deal more evidence than the materials put by Mr Antonino, and whatever the rights and wrongs of the dispute between the company and the Territory are, I do not see that there is any proof here that there is any "malice", to use a broad term, in the Territory.

The next point that Mr Wyvill makes is that the Territory has caused or contributed to the company's
financial position by terminating the contract and withholding the performance bond, and using its influence to prevent the company obtaining other contracts.	r have already commented on the latter suggestion and again, strictly it would not be a relevant matter in this issue.
But the issue as to whether the contract was properly terminated or the bond properly withheld is really a matter to be determined at the arbitration.	Those are some of the principal issues which the arbitrator must determine, and it is not for me to come to any conclusion either way.

The fourth objection which Mr Wyvill takes is that the company will be unable to provide the security, and accordingly an order would effectively stifle the proceedings.	The answer to that is that that is sometimes a corollary to any order, but that has not prevented courts from making such orders in the past, and I doubt that it will prevent them from making such orders in the future.

The next point which Mr Wyvill takes is that the Territory already holds some $30,600 as security pursuant to the contract.	In fact, that is not so.	What the Territory holds is what is known as a performance guarantee, not an unusual position, and not anything in the form of a security.	However, I suppose Mr Wyvill is right to this extent, that as a practical matter the Territory has some
$30,000 which has not yet been paid to the company, and
which may become payable if the arbitration is successful in the company's favour.	If not, however, no doubt that amount will be expended and much more by the Territory in pursuing the arbitration.

Mr Wyvill then complains about delay and it is true that delay will influence the Court to exercise the discretion adversely to the person causing the delay.	But there does not seem to me to have been any relevant delay in this matter.	It must be remembered that two letters were sent, alerting the company to the problems which the Territory saw, and those letters were not replied to and the arbitrator entered the reference on 25 September 1990.

These proceedings were issued on 7 March 1991 after the letters had been written, in December 1990 and February 1991 respectively.	It does not seem to me that there is any substance in the complaint that there is a delay.

The only other matter which Mr Wyvill put before me was something which I have already touched on, that is, that the company was in fact a trading company actively engaged in trade in the sense that it had two contracts on foot; one for $179,000 and one for $550,000.	I accept that position but I accept also that we know very little of the position of those contracts in the sense of what profit the company might be likely to make.	Nothing is put in the affidavit of





Mr Antonino to suggest that there will be sufficient from that or from any future contracts to take the company out of its present position of debit.

For all these reasons, it seems to me that this is an appropriate application and that an order should be made. I think in the circumstances the appropriate amount would be
$100,000 and the orders will be:


	That the defendant, DJM Developments Pty Ltd, give security for the plaintiff's costs in arbitration proceedings commenced by the defendant, DJM Developments Pty Ltd, against the plaintiff Northern Territory of Australia, in which Sydney Ronald Milton has been appointed arbitrator.


	That such security be in the sum of $100,000 in cash, or such other security of like value to the satisfaction of the Master.


	That such amount be paid or other security be lodged into Court on or before 7 April 1991.


	That the said arbitration proceedings be stayed until the said amount of $100,000 is paid into Court or other security lodged pursuant to paragraph 2.






	That the defendant, DJM Developments Pty Ltd, pay the costs of this application.


	That there be liberty to apply.



7•.		That there be a transcript available of these reasons for judgment.

