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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 536 of 1990



BETWEEN:
MERLE DOREEN HOPKINS
Plaintiff

AND:
QBE INSURANCE LIMITED
Defendant



CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 22 May 1991)





Background and Chronology


This is an application on the part of the defendant ("insurer") for an order that the writ commencing this action and all subsequent proceedings be set aside and further, or alternatively, for an order that the order made by his Honour the Chief Justice on 1 November 1990 and the judgment entered on that date against the defendant be set aside.

The order made by his Honour the Chief Justice was for judgment in default of appearance.	The summons by which


these orders are sought was filed on 26 November.



Amongst the issues argued upon the application
were:



	Whether this Court has jurisdiction in proceedings instituted by a worker against an insurer pursuant to the provisions of the Work Health Act, or whether that jurisdiction vests exclusively in the Work Health Court ("the Court").


	Whether the plaintiff ("worker")	made a proper claim for compensation against her employer such as to trigger the operations of the Work Health Act whereby the liability of the employer to the worker under that Act was deemed.


	Whether the events occurred and the worker has complied with the.various time limits in the Act so as to fix the insurer with liability in proceedings such as this.


	Whether in all the circumstances an affidavit of merits going to the defence of the insurer must be filed and, if so, whether such material as was filed discloses a good defence.


	Whether or not the solicitors for the worker acted

fairly towards the insurer in obtaining ,,t. he judgment having not given to the insurer or its
solicitors any notice of their intention to apply for it and, if so, whether any such unfairness ought necessarily lead to the judgment being set aside.

It is not disputed that during 1989 the worker was employed by Collins Publishers as a representative of the company, selling books.	According to her entries in a Workers' Compensation Claim form, submitted by her to the employer, she had lower back pain in March 1989 and pain in the right hip area; she had physiotherapy on and off during that year and consulted an orthopaedic surgeon who told her that she had severe degenerative disease of the lower spine and. lack of some discs, and that carrying cases, boxes and continued bending greatly aggravated the problem.	The employer's report, required by the regulations under the Act, shows that the claim was received from the worker on
26 March 1990, but the employer's section of the form does not appear to have been completed until 17 April when it was signed by the employer's personnel manager.	In that form the employer confirmed that the worker had made contact by telephone to say she had a very bad back and that she had doctor's advice to give up the work that she was doing as it was aggravating her condition.	The employer disclosed in that report that the insurer was "FAI" and that the policy was to expire on 30 June 1990.	According to a date stamp on
the outside of the form it was received by FAI Insurance, Darwin on 19 April 1990.

There is an obligation on an employer to either accept liability for compensation, accept liability for compensation subject to conditions as to provision of further information, require further medical information to be provided or dispute liability for the compensation within
7 working days after receiving the claim for compensation (s. 85).	Where within that time an employer does not dispute liability for compensation then subject to s. 85 he shall be deemed to have accepted it (s. 87).	The qualification ins. 87 does not apply in this case since the employer did nothing in accordance with s. 85 during the specified period.	The employer did not comply with s. 84(1) of the Act requiring an employer immediately on receiv ng a claim for compensation to complete the employer's report and within 3 working days after receiving it forward it and a copy to its insurer.	The Act came into operation on 1 January 1987 and there can be no excuse for employers not being aware of their responsibilities under the Act and the consequences which may flow from failure to adhere to them.

In the meantime, on 3 April 1990, the solicitors for the worker wrote to the employer asserting that, pursuant to the Act, the employer was then deemed to have accepted liability for the worker's claim for compensation and demanding payment of that compensation.	No response
being received, the worker's solicitors made enquires with a view to ascertaining whether tnere was any authorised insurer of the employer and if so its identity.	By late May they had ascertained that the insurer may have been the authorised insurer.	on 20 June 1990 a letter was written to that company at its Darwin office briefly outlining the claim made by the worker, asserting that the employer had by then been deemed to have accepted liability and saying that their client "now claims against QBE Insurance for payment of the amounts of compensation payable to her" by the employer.	To this stage the evidence on behalf of the insurer is that on 7 June 1990 its solicitors had written directly to the worker advising that the employer had provided the insurer with a copy of the claim form, but upon the basis that the worker had failed to answer question 10 in the form, ("When did your injury happen or you first noticed the disease?"),	the insurer did not know whether it was the insurer of the employer or not.	The solicitors sought the information in response to question 10.	There is no evidence of any reply to that letter.		Clearly, however, the insurer gave instructions to its solicitors after receiving the letter of 20 June from the solicitors for the worker, for they responded on 22 June asserting that it had yet to be established that the insurer was the employer's authorised insurer for the purposes of the worker's claim and again seeking the information required in answer to question 10.	Apart from raising the issue of whether or not the insurer was the relevant authorised insurer, those
solicitors also asserted that since the claim form had not been properly completed, the provisions of s. 87 of the Act were not applicable, that is, that the liability of the employer to pay to compensation had not been deemed by operation of the legislation.	The reply from the solicitors for the worker of 20 July was that the answer to question 10 was to be found in the answer to the following question and threatening to institute proceedings against the insurer.
Information was sought as to the period in respect of which the insurer was "on risk".

On 24 July 1990 the solicitors for the worker wrote directly to the insurer at its Darwin office - "Pursuant to s. 132 of the Work Health Act our client claims against you for payment of the amounts of compensation
.payable and to become payable to her, by her employer".	The solicitors for the insurer replied by letter on 26 July saying that it was not good enough simply to refer to the answer to question 11 "which speaks of degenerative disease and aggravation" but does not specify when the aggravation allegedly occurred.	The denial of liability on behalf of the defendant was reasserted.	On 7 August the solicitors for the worker wrote to the solicitors for the insurer noting that they acted for the insurer, and not the employer, maintaining that the employer was deemed to have accepted liability pursuant to the provisions of the Act.
They were of the view that the insurer could not rely upon any alleged insufficiency in the information given to the
employer in attempting to deny the liability of the insurer. They again sought advice as the period during which the insurer "was on risk".	The letter finished "Do you have instructions to accept service of any proceedings on behalf of QBE?"	The reply of 20 August carried on the argument as to whether or nots. 87 had come into operation and advised that "QBE ceased to have any liability to indemnify your client's employer on 31 December 198911  •	No reference was made by the solicitors for the insurer as to whether or not they had instructions to accept service of any writ and no time was sought to enable those instructions to be obtained.

On 31 August the solicitors for the worker issued the writ which was served on or about the 12 September.	The evidence shows that on 27 September the solicitor for the worker was contacted by a person who introduced herself as Nicole Burns of the insurer in Sydney, acknowledging that the writ had been received and the solicitor says that she informed that person that she should contact the solicitors in Darwin whom it was understood were acting on behalf of the insurer in the matter.	No appearance was filed to the writ and there is no evidence of any further contact being made with the solicitors for the worker, either by the insurer or its solicitors prior to 1 November 1990 when judgment was entered against in default of appearance for "the amount of compensation payable, and to become payable, to the worker in accordance with the Work Health Act to be assessed and costs to be taxed".	A copy of the order was
served upon the insurer, and its solicitors, on 12,.November 1990, told the solicitors for the plaintiff that they were astonished that the proceedings had been commenced and judgment obtained without any notification to them.	They complained of the conduct of those solicitors.	They then asserted that this Court had no jurisdiction to determine the matter saying that the appropriate forum was the Work Health Court.	The solicitors for the worker replied on
16 November 1990 joining issue on the question of their conduct, particularly in the light of the fact that there had been no response to their request as to whether or not the solicitors for the insurer had instructions to accept service.


The Judgment


The judgment was entered upon application by the worker pursuant tor. 21.01(2).	There was a statement of Claim endorsed upon the writ by which the worker alleged that, (a) she was at all material times a worker within the meaning of the Act, (b) her employer was Collins Publishers,
(c) she made a claim against the employer that it was liable to pay compensation in respect of an injury to her, (d) the employer had agreed to pay compensation or alternatively the liability of the employer had been established in accordance with the Act, (e) the employer was entitled to be indemnified by the insurer against its liability to pay the compensation under a policy of insurance or indemnity
obtained in accordance with the Act, (f) the empl yer had defaulted in payment of.the compensation for a period exceeding one month, (g) by letter dated 24 July 1990 the plaintiff made a claim against the defendant for payment of the amount of compensation payable and to become payable, and (h) the insurer had failed to pay the compensation payable at the date of the claim.		The worker claimed against the insurer "The amounts of compensation payable and to become payable in accordance with the Work Health Act, cost, interest and stamp duty".	I have already set out the terms of the judgment.	As will be seen, the liability of an authorised insurer to a worker established in accordance with the provisions of the Act is by way of a debt, but given the relief claimed the judgment does not accord with
	21.03 and there is no final judgment against the defendant for an amount of money.	It seems.to me that the judgment was an interlocutory judgment, in the nature of a declaration of the defendant's liability to the plaintiff without quantifying it.


Default in appearance is taken to be an admission of all the allegations in the plaintiff's Statement of Claim, and to entitle the plaintiff to judgment for the relief claimed.	The Statement of Claim must allege all the facts which in law entitle the plaintiff to that relief (see the authority cited in Williams Civil Procedure Victoria Volume 1, paragraphs 21.01.20 and 21.04.15).	Although none of the various arguments put forward on behalf of the
defendant in this application were directed specifjcally to this point, that is, whether the facts have been properly pleaded in the Statement of Claim to justify judgment in default, the question of whether the various time limits established by the Act as the foundation for worker's claim against the insurer, was raised but by way of attempting to show a defence on the merits.


General Principles to be Applied


Given the various basis upon which this application is made, it is well to bear firmly in mind the well known statement of Dixon AJ., as he then was, in Chitty v Mason (1926) VLR 419 at 423, "There is a great difference between judgments which are regularly obtained in good faith and judgments which are irregularly obtained or obtained in bad faith.	The first class are not in general set aside save upon an affidavit of merits.	The second class are set aside ex debito justitice, irrespective of the merits of the party applying".


The Jurisdiction of this Court


Before pursuing the question of whether or not the judgment was regularly obtained in good faith, it is first desirable to consider whether this Court has jurisdiction to hear and determine the issues arising between the worker and the insurer.	The starting point, I think, is what was said
in Peacock v Bell, 1 Saund. 74, cited in London v Cox L.R. 2
	259 "Nothing shall be intended to be out of the jurisdiction of a Superior Court but that which specially appears to be so; and, on the contrary, nothing shall be intended to be within the jurisdiction of an Inferior Court but that which is so expressly alleged" (see Strouds Judicial Dictionary, 4th Edition, Volume 3 "jurisdiction" at

p.	1453).


Bys. 3 of the Act " ourt" means the Work Health Court, unless the contrary intention appears (emphasis added).	That Court is established by the Act and s. 94 defines its jurisdiction.	It has power to hear and determine:

	claims for compensation under Part Vandall matters and questions incidental to or arising out of such claims;

and
	all other matters required or permitted by the Act to be referred to the Court for determination,  and such other powers as are conferred on it by or under this or any other Act.


Part V of the Act deals with compensation and rehabilitation.	Speaking generally, it provides for the circumstances in which there is payable by an employer to a worker, or a worker's dependants, compensation as is
prescribed in that Part.	Dependent upon the outcome of an
/

injury giving an entitlement to compensation, an employer may be liable to pay a lump sum, compensation for loss of earnings and a variety of costs incurred by the worker.
That Part of the Act also outlines in Division 5 the procedures to be followed in relation to claims.	Notice of injury is to be given, and a claim for compensation is to be made in the prescribed form.	That form was used in this case, although it was not completed in every respect by the worker.	No issue is raised as to the claim having been properly served.	As already mentioned, the employer was under an obligation to forward the claim form together with the employer's report to the employer's authorised insurer immediately after receiving the claim.	The employer had 7 working days after receiving a claim within which to accept liability, require further information or dispute liability (s. 85(1)).

Part VII of the Act deals with insurance.
Sections 132 and 133 fall within that Part and provide as follows:

11132. RECOVERY OF COMPENSATION FROM INSURER
	Where -

	a claim has been made against an employer that the employer is liable to pay compensation;


	in relation to the claim, the employer has agreed to pay compensation or the liability of the employer to pay compensation has been established in accordance with this Act;
	the employer is entitled to be indemnified

·against his liability to pay the compensation under a policy of insurance or indemnity obtained in accordance with this Act; and

	the employer defaults in payment of an amount of the compensation for a period exceeding one month,


the person entitled to the compensation may make a claim against the approved insurer of the employer for payment of the amounts of compensation payable and to become payable.

	A claim under subsection (1) shall be made within one month after the right to make the claim arose or within such further time as the Court, on an application made before or after the expiration of that period of one month, allows.


	The Court may allow such further time for the making of a claim under subsection (1) as it thinks fit and the claim may be made accordingly.


	An approved insurer shall, in writing to an employer who has defaulted in payment of the compensation, give notice of the making of a claim under subsection (1).



133.	PAYMENTS BY APPROVED INSURER
	Where a person makes a claim against an approved· insurer in accordance with section 132, the approved insurer shall pay to the person the compensation payable at the date of the claim or becoming payable after that date.
	An amount payable to a person by an approved insurer is a debt due and payable by the insurer."




The insurer says that the Work Health Court has exclusive power to hear and determine the claim against it, that claim being a matter or question incidental to, or arising out of, a claim for compensation under Part V. Reference is made to the definition of "compensation" in
	3 of the Act, provisions in regard to claims against the

Nominal Insurer and the rules of that Court.


Unless the contrary intention appears "compensation" means:

"a benefit, or an amount paid or payable, under this Act as the result of an injury to a worker and, in sections 132 to 137.inclusive and section 167, includes -

	an amount in settlement of a claim for compensation; and


	costs payable to a worker by an employer in relation to a claim for compensation."




That does not assist the insurer's argument.	All the definition does is to expand the meaning of "compensation" so as to include an amount agreed upon by way of settlement of a claim for compensation, as opposed to that specified in the Act or awarded by the Court, and the costs associated with any claim in the Court.	The insurer cannot resist a claim by the worker for such amounts if the circumstances set out ins. 132 arise.	There is nothing in sections 133 to 137 or 167 of the Act which cast doubt upon that interpretation.	There is a reference in r. 3(2) to applications to the Court under s. 132 or 167, but that does not advance the defendant's argument either, since in
s. 132(3) provision is made for an application to the Court to extend time for making a claim against the authorised insurer and similarly ins. 167(3).	Both of those sections specifically provide for applications to be made to the
Court, therefore the rule is consistent with those provisions and the reference to applications under sections 62, 74 and 111 of the Act reinforces that view.	Counsel for the defendant referred to Electric Light & Power Supply Corporation Limited v Electricity Commission NSW (1956) 94 CLR 554 at 560, referred to in Houssein v The Under Secretary (1982) 38 ALR 577 at 582 and Patterson & James v
Public Service Board of NSW (1984) 1 NSWLR 237 at 239, but those cases only affirm what was said in the New South Wales case to be the well know principle "that when the legislature without more confers jurisdiction on a court to hear and determine a matter it imports the ordinary incidence and procedures of the court including its relevant rules".	The question here is whether or not the legislature has conferred jurisdiction on the Work Health Court.	There is a clear distinction between compensation payable by an employer to a worker under Part V of the Act and the right of a worker to seek recovery from an authorised insurer of a debt due and payable by the insurer to the worker by the operation of sections 132 and 133.	In that latter situation the worker is not pursuing the rights to compensation under Part V or any matter incidental to or arising out of a claim for compensation under Part V.	The worker is, to the contrary, seeking to recover from another party, the authorised insurer, a debt created by Part VII of the statute.		The jurisdiction of the Work Health Court is limited to claims for compensation under Part V and matters and questions incidental to or arising out of claims for
compensation under Part V, not claims for compensa,   t. ion and debts under the Act and matters and questions incidental to or arising out of such claims.	The phrase "incidental to"
can add something liable to happen or naturally appertaining to the claim for compensation (the Concise Macquarie Dictionary) to the Court's jurisdiction.	The nexus between a claim for compensation under Part Vanda claim against  the authorised insurer for a debt arising from the operation of Part VII does not have sufficient nexus such that the latter is incidental to the former.	As to "arising out of" Beaumont J. in re Hamilton - Irvine and the Companies Act 1985 (1990) 94 ALR 428 at 432 refers to the cases in which the words have been held to import a relationship which has some causal element, even if not direct or proximate, in it. His Honour also refers to the definitions in the Macquarie Dictionary and the Shorter Oxford Dictionary.		The cases referred to by his Honour show that the expression "arising out of" may import different degrees of causation, the meaning in the particular context to be determined by the purpose of the legislation read as a whole.	Here, the claim raised against the insurer is too remote from the claim for compensation under Part V to be incidental to, or arising out of, such a claim.	This Court has jurisdiction to hear and determine proceedings brought by a worker against an authorised insurer pursuant to s. 132 and 133 of the Work Health Act.	Although I am not called upon to decide it, but consistent with the view just expressed, the Local Court would also have jurisdiction in respect of such matters to
the limit of its monetary jurisdiction.	Section 136 provides for recovery by an approved insurer from the employer of an amount which the approved insurer has paid pursuant to s. 133 in certain circumstances, but the approved insurer is not entitled to recover monies ·under that section "unless the court in which the proceedings for recovery of the monies are taken" is satisfied on certain other matters.	The distinction between gourt and court is obvious (emphasis added).	By recognising that proceedings for recovery by an approved insurer against an employer may be taken in a court other than the Court, s. 136 shows that it was not the intention of the legislature that the Work Health Court was to have exclusive jurisdiction in all matters arising under the Act.	True it is that the Workman's Compensation Court has jurisdiction to grant an extension of time for the making of a claim by a worker against an authorised insurer under s. 132, but it does not follow that that Court has		jurisdiction to hear and determine the proceedings taken consequent upon that claim.


Procedure involving the Employer



In Wilson v Union Insurance Company (21 December 1990 unreported) I held that where a worker failed to prove the date upon which an employer received a claim for compensation, then the provisions of s. 87 of the Act did not arise.	That is, in those circumstances, the employer could not be deemed to have accepted liability.	Here there
is no dispute as to the receipt of the claim for compensation by the employer, its own admission being that the claim was received from the worker on 26 March 1990.
There is no evidence of the employer having done anything before or immediately after the expiry of 7 working days after that date (s. 85).	The employer did not advise the worker that liability was accepted provisionally (s. 85(3) &
(4)), nor did it immediately advise the worker that it
neither accepted nor rejected liability for compensation but required further medical information, nor did the employer immediately advise the worker that it disputed liability for the compensation claimed.	It completely disregarded its obligations under the Act.		It appears that the personnel manager did not immediately complete the employer's report and do what was required bys. 84.	That portion of the report was not completed until 17 April 1990.	The insurer now seeks to raise matters against the worker in these proceedings which were open to the employer to have raised against the worker if the employer had paid due regard to its obligations under the legislation.

In the prescribed form of a Worker's Compensation Claim there are a number of questions grouped under various headings.	Under the heading "About your claim" the question is asked, 118.	Where did your injury/disease occur?"	nd the worker ticked two boxes indicating that the injury/disease occurred whilst she was working at her usual work place and while she was working elsewhere or travelling on duty.		When
asked in question 9 to tell the exact location or address where the injury or disease occurred, she inserted "Northern Territory &   Northern Western Australia".	Item 10 posed the question "When did your injury happen or you first notice the disease?" and provides boxes for the insertion of a date and a time.	The worker did not insert anything in either of those boxes.		The following section of the claim form, "About the incident", Q. 11 asks the worker to tell the employer about all the events which led to the injury or the disease, what the worker was doing at the time, how the accident happened or what caused the disease, and to include the object or substance that caused the accident, for example, a grinder, drill etc.	In the box provided for an answer the worker inserted the information previously. referred to, to the effect that she had a lower back pain in March 1989 leading to physiotherapy in the	irst instance, then X-rays in September 1989 and the advice later given to her by Mr Baddeley.	There was attached to that claim a certificate from Dr Penaloza dated 15 March 1990 certifying that the worker suffered from low back pain with sciatica which was stated to have been caused by a spinal condition "aggravated by work".		The doctor certified that she would be unfit for duties for 16 weeks and for a period from 11 December 1989 to 31 March 1990.		I should add that the employer's report on the incident disclosed that the worker was first employed by the employer on 8 March 1982 and there is no suggestion that her employment was disrupted in the meantime.	What the employer had then was a general history
from the worker as to difficulties with lower back pain and a certificate from her doctor related to those complaints certifying her to be unfit for duties from 11 December 1989. The worker's claim for compensation was not in respect of any period prior to 11 December 1989.	Any  defect,·omission or irregularity in a claim for compensation, or in a medical certificate provided with it shall not effect the validity of the claim, and the claim shall be dealt with in accordance with Part V of the Act unless the defect, omission or irregularity relates to information which is not within the knowledge of, or otherwise ascertainable by, the employer or his insurer (s. 82(3)).	The insurer says that, notwithstanding all the other information contained in the claim form and medical certificate, the failure by the worker to answer question 10 invalidates the claim for compensation against the employer such that it was not truly a claim for compensation within the meaning of s. 85, and thus there has been no claim for compensation received requiring the decision of the employer within 7 working days after its receipt.	In those circumstances, the argument runs, the employer's liability to pay compensation is not deemed pursuant to s. 87 and if that be so then the insurer has a defence to the action because the pre-conditions to the making of a claim against the authorised insurer under
s. 132 have not been fulfilled.	I fail to see why the omission to answer question 10 relates to information which is not within the knowledge of, or otherwise ascertainable by, the employer or his insurer, bearing in mind all the


other information conveyed in the claim and medica certificate.	The provisions of s. 85(2), to which I have earlier referred, are plainly designed to enable the employer or the insurer to ascertain any relevant information which is omitted from a claim for compensation if the information is not already within the knowledge of the employer or the insurer.	Neither the employer nor the insurer took advantage of the provisions of ss. (2) of
s. 85, and the fact that neither of them sought to ascertain the omitted information does not mean that it was not ascertainable had either of them followed the prescribed procedure.	The failure by the worker to provide an answer to question 10 does not mean that the claim is not a claim for compensation within the meaning of the Act.


Was the claim against the insurer in time?


The next issue goes to the question of whether or not the worker's claim against the insurer was made within the prescribed period.	A claim against an authorised insurer under s. 132 is to be made within one month after the right to make the claim arose, or within such further time as the Court allows.	There has been no such further time allowed.	I do not understand that "claim" in this provision means the issue of proceedings.	It is no more than a demand for something due, in the same sense as a claim is made pursuant to an insurance policy.	The difficulty arises as to when the right to make the claim
arose.	The claim for compensation was received by,the employer on 26 March 1990 and it had 7 working days to do something urider s. 85, which period expired on 3 April, at which date the employer was deemed to have accepted liability.	The right to make a claim against the authorised insurer does not arise until the employer has defaulted in payment of an amount of compensation for a period exceeding a month, that is, a period beyond 4 May.	If the employer is entitled to be indemnified against the liability to pay compensation under a policy of insurance obtained in accordance with the Act, then the person entitled to the compensation may make a claim against the approved insurer. Subject to what follows then, the claim in this case should have been made by 4 June 1990.	There is no evidence of any claim, in writing or otherwise, having been made against the insurer prior to 20 June when the worker's solicitors wrote to the defendant.	A further claim was made by them on
24 July.	There is evidence from the solicitor for the
worker that in the meantime she made a telephone inquiry of an officer of the Work Health Authority for details of the approved insurer of the employer and was informed that the Authority records revealed that there was a policy with another insurer but that it expired in 1988.	On 17 May those solicitors made a claim on the Nominal Insurer on behalf of the worker pursuant to s. 167 of the Act.	On
24 May the solicitor received a telephone call from Ms Farmer of the employer and was informed that the
authorised insurer was FAI.	That is consistent with the
details provided  by Ms Farmer in the employer's report. Upon receipt of _that information the solicitor for the worker telephoned an officer of FAI who informed her that that company "was only on risk from 31 December 198911      and since the claim by the worker was for a period prior to that date the documentation, presumably the worker's compensation claim and employer's report, had been sent to a firm of insurance brokers.	Four days later the solicitor for the worker telephoned Ms Farmer during which time it was confirmed that FAI had only taken over the insurance from
1 January 1990 and that the authorised insurer prior to then was the defendant.	Ms Farmer also told the solicitor that the documentation was being sent to the defendant.	Having that information the solicitor wrote to the Nominal Insurer advising as to the results of those enquires.	The first claim was then made against the defepdant.	A worker is entitled to inquire of the employer as to the name and address of the insurer from whom the employer has obtained a policy of insurance against his liability under the Act and an employer, who in reply to such an inquiry gives false or misleading information, is guilty of an offence (s. 175). Clearly the intention of the legislature is that a worker shall not be prejudiced by the failure of an employer to maintain the appropriate policy of insurance nor be prejudiced in any claim against the insurer by being given false or misleading information as to the identity of the insurer.	The worker has a statutory right in the circumstances described to make a claim against the
authorised insurer and that right ought not to be frustrated by the employer.	What I think happened in this case was that Ms Farmer thought that FAI was the relevant insurer since it was the insurer at the time that she was looking at the worker's claim, but she did not recognise that the claim was made in respect of a period prior to FAI becoming the insurer.	The worker's argument is that the time for making a claim against the insurer commences to run only upon the worker ascertaining the identity of the insurer; the insurer says it commences to run when the circumstances set out in ss. (1) of s. 132 exist.	I am sympathetic to the worker's proposition, but it is not justified by the terms of the legislation.		The power of the Court to extend the time for making a claim against the authorised insurer is in recognition of the fact that there may be many circumstances, including such as arose here, when it would be unfair to a worker to require strict compliance with the time limit.	Certainly, in a case such as this, the legitimate claim of a worker against the authorised insurer should not be defeated by confusion in the office of the employer and a breach by the employer of its statutory obligations, but the remedy lies in the exercise of a discretion by the Court to extend the time for the making of the claim not by placing a strained construction upon the legislation.		The claim envisaged bys. 132(1) was not made in accordance with s. 132(2).

Irregularity in the Statement of Claim


The Statement of Claim endorsed upon the writ does not disclose upon its face that the worker had a good cause of action against the insurer.	The various provisions of the Act, in particular those prescribing temporal limits are set out above but there is no attempt in the Statement of Claim to show the insurer's liability by reference to those statutory requirements.	In particular, there is no reference to the time at which the period of one month allowed to the employer to make the payment of compensation expired and from which the period of one month during which the worker may have made a claim upon the insurer commenced to run.	An essential element of the plaintiff's cause of action against the insurer was not pleaded.	The judgment in default of appearance was therefore irregular.	In the words of Mcinerney J. in General Motors Acceptance Corporation of Australia v Davis (1971) VR 734 at 736 the "judgment entered does not appear to be warranted by the Statement of Claim". In those circumstances it is not necessary for a defendant applying to set aside a judgment in default of appearance to show any defence to the cause of action as pleaded since there is none.	This case did not fall within r. 21.03(1).

In the circumstances it is not necessary for me to rule on the sufficiency or otherwise of the affidavit material put forward in the defendant's case said to go to
the merits of a defence nor as to its failure to bring forward that material at the proper time.


Bad faith by the solicitors for the plaintiff


There remains but one issue of significance raised between the parties in argument, and that goes to the alleged bad faith of the solicitors for the plaintiff in serving the writ without notice to the solicitors whom they knew were acting for the insurer, and proceeding to sign judgment without some form of notice.	Whether a solicitor for a party to litigation acts fairly or otherwise is a matter to be determined in all the circumstances of the individual case.	There have been notorious examples in this Court where it has had no hesitation in setting aside a default judgment obtained in circumstances considered by the Court to be of bad faith on the part of a legal representative of a party.	There may be differences of opinion as to whether, in particular circumstances, the failure of a solicitor for a plaintiff to give reasonable notice to a solicitor for a defendant of intention to sign judgment in default may lead to such a judgment being set aside as being irregular on the grounds of bad faith, or because such an irregularity may have caused a failure of natural justice.	Various authorities are reviewed by Shepherdson J. in Bratic v Toohey (1988) 2 Qd. R. 140 and what his Honour's reasons disclose is that such bad faith, if there be any, must be taken into account in all the
circumstances of a case before it can be said to have led to a judgmen in default being entered irregularly.	The issue does not really arise in this case, as I am of the opinion that the solicitors for the plaintiff did not act unfairly. The solicitors for the defendant were given the opportunity to seek instructions as to whether or not they could accept service of the writ, but there was no reply to that.	When contacted by an employee from the insurer company the solicitor for the worker informed that person that she should contact the solicitors who had previously been acting.	A sufficient period elapsed after that, before judgment, for the insurer to have done so, or, had it wished to do so, instruct somebody else to act on its behalf and take the appropriate action.	There was no evidence that any of that was done.	The plain indication that a writ was about to be issued and the invitation to make convenient arrangements for service of it were ignored, as was the service of the writ.


Interlocutory Proceedings


There was a suggestion that the hearsay evidence contained in some of the insurer's affidavit material was not admissible as this was not an interlocutory application (r. 43.03(2)).	The cases of Hall v The Nominal Defendant (1966) 117 CLR 423 at 440; Carr v Finance Corporation of
Australia (1981) 147 CLR 246; Davies v Pagett (1986) 70 ALR 793 at 797, and in the Court of Appeal in this Court, Heller
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Financial services Ltd v Solczaniuk (unreported 23 October
1989) show to the contrary.


Order that the judgment of 1 November 1990 be set
aside.


I will hear counsel as to any further orders including as to costs.

