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These are appeals under the Justices Act.	The Appellant appeals against his convictions of 6 February 1991
by the Court of Summary Jurisdiction in Darwin, in respect of 4 offences which arose out of a single episode in the early hours of Saturday 28 July 1990.

The offences were those colloquially known as failing to stop, exceeding the speed limit, driving under the influence and escaping lawful detention.	However, the appellant did not argue his appeals in respect of the convictions for the first two of these offences; those appeals are dismissed, and the convictions of 6 February for failing to stop and for exceeding the speed limit are affirmed.

The appeals in respect of the convictions for driving under the influence and escaping lawful detention were argued before me on 24 July; I rule on them today.

At the outset I should say that I consider that the nature of an appeal from a Court of Summary Jurisdiction is as discussed in JK v Waldron (1988) 93 FLR 451.	I might also indicate at the outset that as a matter of construction I consider that the words "for an offence" in s.112(1)(a) of the Criminal Code modify both the words "arrest" and "conviction" and not merely the word "conviction".	However, I consider that this construction does not have the effect
that s.112(1)(b) of the Code applies only to custodial situations of a type other than those set out in para (a).

The grounds of appeal

As to the conviction for driving under the influence the ground of appeal was that on the evidence the learned Magistrate could not have been satisfied beyond a reasonable doubt that the appellant's appearance and behaviour at the relevant time were due solely to his state of intoxication.	As to the conviction for escaping lawful detention the appellant contended that the learned Magistrate had erred in finding that the appellant was in "detention" within the meaning of s.112(1)(b) of the Code at the time of his alleged escape.

The evidence

The appellant is a Constable in the Northern Territory Police Force.	He was off duty after 11 pm on Friday 27 July 1990.	At about 4.30 am on Saturday 28 July, some 5½ hours after the appellant had gone off duty, Superintendent Marchant observed a vehicle being driven out of the Darwin city area towards the wharf and thence along Tiger Brennan Drive.		Marchant noted the manner in which that vehicle was being driven - a corner cut and the engine revved loudly - and gave chase in a Police vehicle with a flashing blue light for a distance of some 4.9 kilometres
before the other driver pulled over to the side of the road. When the vehicle ultimately pulled over and stopped,
Marchant recognised its driver as the appellant, a member of the Force.

Marchant testified before the learned Magistrate that the appellant had exceeded the speed limit for part of the time he was pursuing the appellant.	At one point, Marchant said, he saw one of the rear wheels of the appellant's vehicle strike the end of a traffic island where the road bifurcated.	He also observed the vehicle to travel on the incorrect side of the road as it went uphill on Tiger Brennan Drive, and remain on that incorrect side for some 40 metres while being driven at the speed limit of
80 kilometres per hour.		He described how the vehicle had speeded up to 120 kilometres per hour and how he had pulled alongside it on no less than 4 occasions, on each occasion activating his siren.	Throughout the chase the Police car had its flashing blue light on.	Eventually, the appellant's vehicle reduced speed and stopped just before Hook road.	It stopped on the left hand side of the road on a slight incline.	Marchant stopped his vehicle some 6-7 metres behind the appellant's vehicle.	His evidence continued:-


"I walked up to the driver's side.	I   saw the driver to be Paul O'Brien whom I know - - -.		I said:	"Why didn't you stop, Paul?"		He said:	"I  was  only doing 70, sir."	I said:	"You   were doing 120.	Get out of the car."	He turned the engine off, put his foot on one of the pedals - I assumed the brake
- and started to get out of the car. The car started to roll back.	I said: "Put the brake on."	He moved the gear lever, the car was stopped about 2 metres from the bonnet of the police car.	He then got out of the car.	He stood close to me, about a metre away. I saw he was dressed in slacks, I think a light blue shirt.		The shirt was
pulled out at the front.	I saw that his eyes were watery.	I could smell liquor on his breath quite plainly.	He was unsteady on his feet.	I mean, he was swaying slightly.	I said:	"Where have you been drinking?"	He said:		"Can I have a piss?"	I said:		"Certainly, but I'm going to give you a breath test."


Marchant described how the appellant then walked slowly across the road to a gutter on the other side.	He could then see the appellant from belt level up.	Marchant then went to the Police car and removed a breath test kit.	His evidence continued:-

"I heard a scrambling, scratching noise.
I looked out and I saw the defendant scrambling - attempting to run up the embankment.	He was losing his footing.
I got out of the car.	I yelled out: "Come back here, Paul."		He got to the top and disappeared from my view."
It was this activity of the appellant upon which the respondent relied as constituting the offence of escaping from lawful detention under s.112(1)(b) of the Criminal Code.	It was the appellant's manner of driving the vehicle during the chase by Marchant and his appearance when spoken to by Marchant after he stopped, plus the evidence of Constables Palmer and Nixon, upon which the respondent relied in bringing the charge of driving under the influence.

Marchant described how he had searched unsuccessfully for the appellant, using a torch.	He was clear in his testimony that he had not arrested the appellant and that what he intended to do was to give the appellant a breath test.



There was evidence before the learned Magistrate that shortly prior to this episode of driving, the appellant had entered the Police Station in Smith Street.	Two Police officers, Constables Palmer and Nixon, were on duty there at the time.	Constable Palmer testified that it was about
4.10 am when the appellant entered.	He appeared to be in a "semi-wavering type stance" he was dishevelled, mumbling and in other respects behaving in a manner not normal.  Constable Palmer considered that the appellant appeared
quite intoxicated, had a "very drunken type walk, very unsteady", he was "sort of slouched down", and "had the slow movements, slurred type speech" while "his eyes were quite red."	He did not consider that the appellant was in a state of shock.	Constable Nixon said that the appellant  "sort of stumbled about" and "sort of didn't make sense" while his speech was slurred and mumbling and he appeared intoxicated.	In general, Constable Nixon's evidence corroborated the evidence of Constable Palmer.	The two police officers also said that the appellant had brought with him and left behind in the Police Station, a half full
375 millilitre bottle of whisky.


The appellant relies on that part of these 2 police officers' evidence to the effect that they had heard him say that he had been involved in a fight at Darby's night club; they said that his appearance was that of a person who "looked like he'd been in a fight", he "looked distressed," and "looked like he'd sort of been roughed up".

The appellant also relies on the evidence of a witness he called, Constable Pagett, who testified that he had seen the appellant briefly at Squires Tavern in Edmunds Street at about 3.30 am on Saturday 28 July for about 10 minutes.	This seems to be some 40 to 45 minutes before the appellant entered the Smith Street station.	Pagett's
evidence was that the appellant at that time in Squires was completely sober, and there was nothing about him to suggest that he had been in a fight.	The appellant stresses that the learned Magistrate said nothing about Pagett's evidence, when giving his reasons for decision.

The appellant contends that in fact he was in a fight and that it occurred between the time he was in Squires Tavern with Pagett (about 3.30 am) and his entering the nearby Police Station in Smith Street and encountering Constables Palmer and Nixon (about 4.10 am).	Further, he contends, that the fight was of course also shortly before he attracted the attention of Marchant by his manner of driving after he left the Police Station.

The appellant also testified.	He detailed his movements after going off duty at 11 pm on Friday 27 July 1990 and said that he had had 4 cans and 2 stubbies of light beer (or possibly 5 in all) between 11 pm and some time after 3.45 am on Saturday morning, a period of not less than 4¾ hours.	He described how after leaving Darby's nightclub and walking along the footpath he had been attacked from behind.	He had some memory of being called a "arsehole" and a "copper" and continued:-
"I don't know what happened after that.
I was hit on the back of the head and I got a very vague recollection of falling to the ground."


He said that he was definitely hit again while he was on the ground.		The next thing he remembered was driving his car home.	He had no memory of going to the Police Station, or of driving out of town.	He described the pain which he had in his shoulder, his difficulty in changing gears, and that he could see nothing of any flashing blue light behind him because the car behind him had its lights on high beam and as a result he was dazzled and could see nothing behind.		He did not hear a siren at any time during the chase until finally, near Hook Road, when the vehicle behind pulled beside him he saw a blue light on its roof and heard its siren.		He said he then pulled to the side of the road.	His version of the conversation which ensued with Marchant was as follows:-

"He spoke to me twice.	The first time he said:	"Get out of the car, Paul.
You're in the shit."	The second thing he said to me was when I asked him could I go to the toilet he said:	"Yeah, go for your life."


The appellant said that that was all that was said between them.	In particular, he said that Marchant had said nothing about giving him a breath test.	He said that when he went
across the road to urinate, he just panicked and ran away. He said that at the time his vision was blurred, he was dizzy and he was upset.

It is also to be noted that the appellant testified that he saw a Doctor Bishop on Monday 30 July and that he had had his shoulder X-rayed.	The medical records were before His Worship.	In those records Doctor Bishop appears to have recorded an account given to him by the appellant that he was hit on the back of his head on Saturday, and kicked on the left shoulder.	The doctor's diagnosis, based on the account of the symptoms given him, and tests, was "concussion/query fractured scapula."
Doctor Bishop did not give evidence.	The results of the X-ray of the shoulder appear to have been negative, as regards a fractured scapula.

The Magistrate's reasons - driving under the influence

On the charge of driving under the influence the learned Magistrate said that he was satisfied beyond reasonable doubt that the appellant had consumed sufficient liquor to be incapable of properly controlling his motor vehicle on the occasion in question.	He referred briefly to the evidence of Constables Palmer and Nixon as to the appellant's appearance, the half empty half bottle of whiskey, and to their respective assessments that the
appellant was intoxicated when they saw him.	He  also referred briefly to the evidence of the quality of the appellant's driving, and his condition as observed by Marchant after the appellant had stopped.	His Worship said that these items of evidence all led him to the conclusion which he had formed.

His Worship considered that the appellant may also to some extent have been influenced "in the way he was feeling and behaving, possibly, by having been involved in a fight."	But nevertheless he had "no doubt" that it was the appellant's consumption of liquor which was the cause of his being incapable of properly controlling his motor vehicle.

The appellant's submissions - driving under the influence The major submission by Mr Maurice QC, of senior
counsel for the appellant, on the appeal against the conviction for driving under the influence, is that on the evidence before the learned Magistrate, there was an explanation for the appellant's behaviour and appearance at the relevant time on Saturday morning, other than that he was then in an intoxicated condition.	The alternative explanation was that his behaviour and appearance at that time were attributable to his having been in a fight, and not to the consumption of liquor.	The submission was that the prosecution had failed to negative that alternative
explanation beyond a reasonable doubt.	The appellant further contended that in the absence of any evidence from some properly qualified person competent to testify about the effects of brain injury and to relate those effects to the observations of the appellant by Constables Palmer and Nixon and Superintendent Marchant, the prosecution could not have discharged its burden of proof.

Mr Maurice submits that no inference may properly be drawn from the fact that the appellant had a half empty half bottle of Scotch whisky with him in the Police Station.
In particular, he submits, it was not open to be inferred that he had consumed the other half of that half bottle.	It was not open to draw such an inference, in his submission, because the appellant appeared to the two police constables to have been in a fight, as he himself testified, and he may have been significantly affected by that fight.

In short, Mr Maurice contends that it was not open to his Worship to reach the conclusion he had reached, on the evidence before him.

In support of this submission, Mr Maurice noted that his Worship had left open as a distinct possibility that the appellant had indeed been in a fight, as is mentioned earlier.	That appears to be so, despite the
submissions of Mr Gaffy QC, of senior counsel for the respondent.	Further, his Worship conceded that the appellant's behaviour may have been affected by his having been in that fight.

Mr Maurice submitted that this Court was in as good a position as the learned Magistrate to draw conclusions about this matter.	To establish the appellant's guilt the prosecution had to prove beyond a reasonable doubt that the only explanation for the appellant's observed behaviour was that he had consumed intoxicating liquor, and that his incapacity properly to control his vehicle was due only to the effects of intoxicating liquor.

As to this, Mr Maurice submitted that concussion is a result of brain injury, and that no lay person can give evidence about the effect of concussion; in particular, no lay person can say that any particular sign or symptom of the appellant was not attributable to concussion as opposed to intoxication.	Only an expert could do that, and none had been called to testify.	Further, there remained the difficult problem of disentangling the possible effects of the appellant having been in a fight from the effects of his drinking; the learned Magistrate had approached the matter in a way which gave rise to that problem.
Mr Maurice submitted that Pagett's evidence, to which the learned Magistrate had not referred in giving his reasons, was of tremendous significance.	If Pagett's evidence were accepted, the appellant would have had to have consumed a lot of liquor in about threequarters of an hour, to have been transformed from the man described by Pagett, to the man observed and described by Palmer and Nixon.
Mr Maurice submitted that the probable explanation was that during that time lapse of about 45 minutes the appellant had indeed been involved in a fight as he had testified.	In any event, since this was a case turning largely on circumstantial evidence, the question for the learned Magistrate had been: is the only rational inference that could be drawn from the evidence, that the appellant's incapacity to control his vehicle was the product of his consumption of liquor and not some other cause?	Mr Maurice submitted that such a question had to be answered "no".

Mr Gaffy, on the other hand, submits that it was open to the learned Magistrate to find as he did.	He noted that the two police officers, Palmer and Nixon, had really no doubt that the appellant was intoxicated when they saw him.	He referred me to that part of Nixon's evidence where he had said to the appellant, when he saw car keys in the appellant's hand: "You're not going to drive, are you?".
Further, as to the account retailed by the appellant to Nixon and Palmer of having been in a fight at Darby's nightclub, Mr Gaffy reminded me that the appellant had also told them: "Don't expect the bouncers to help you if you get into a fight, because they won't."	He submitted that Dr Parker's medical record of 30 July 1990 did not necessarily relate to the events of 28 July.



Mr Gaffy submitted that there was really a deal of conflict in the evidence as to the fight.	There was the appellant's account to the learned Magistrate which I dealt with earlier.	There was the appellant's differing account to Nixon and Palmer.	There was yet a third account which he had given to the witness Briggs who rescued him on Saturday morning.	Briggs recounted that the appellant complained of a very painful left shoulder and described him as having some swelling of the lips and the red marks sustained prior to a bruise emerging.		According to Briggs, the appellant explained to him that he had been involved in an argument with a bouncer in one of the nightclubs, and that he had been assaulted by the bouncer.	This was of course quite a different account to the appellant's account to the learned Magistrate of an attack from behind in the street by an unknown assailant.
I accept Mr Gaffy's submission that in the light of these differing accounts it was quite open to his Worship to disbelieve the appellant's account given in Court as to how he had come by his injuries, and to being struck on the head.	Clearly, Dr Parker's diagnosis was conditioned by what the appellant had told him.	His Worship accepted that the appellant was involved in a fight, but he did not have to accept that it was a fight of the character described by the accused.	It is to be noted that Constables Palmer and Nixon saw no signs of physical injury on the appellant when he came to the police station, though they thought that he had been in a fight; nor did he complain to them of any injury.

The appellant gave an account about a fight before being involved in the driving episode.	Accordingly, it cannot be suggested that his story of having been in a fight was a fabrication.	The learned Magistrate was not bound to accept the account of an unknown assailant given by the appellant in the witness box.	I consider that his Worship clearly did not accept that account, which was the account which raised the possibility that concussion might be an explanation for the appellant's behaviour.	This accounts for his Worship being satisfied beyond reasonable doubt that the cause of the appellant's clear inability to control his vehicle was that he was under the influence of liquor.	I
consider that that conclusion was open to his Worship on the evidence.

Accordingly, I dismiss the appeal against the conviction for driving under the influence and I affirm the conviction by the Court of Summary Jurisdiction in that regard.

The Magistrate's reasons - escaping from lawful detention The Police case that the appellant was being
lawfully detained at the time he ran away is founded on Marchant's evidence that he had required the appellant to submit to a breath test under s.23 of the Traffic Act.
The learned Magistrate clearly accepted Marchant's account of what was said between them at that time, as opposed to the appellant's account.	His Worship said that the crucial words used by Marchant in the passage I noted earlier: "Certainly, but I'm going to give you a breath test", were "not absolutely watertightly unambiguous", but had to be considered in the context of the rest of the evidence.
Placing the words in that context, his Worship considered that they -


"- - - in their entirety constitute Mr Marchant giving Mr O'Brien a
direction that he was being detained and that he intended to detain him, within
the meaning of [s.112(1)(b) of the Criminal Code] for the purposes of giving him a breath test."


It is clear that the appellant walked across the road to urinate, with Marchant's approval.

The appellant's submissions - escaping from lawful detention Mr Maurice had three submissions to support this
appeal.


First, he submitted that a person required to "undergo a breath test", in the terminology of s.23 of the Traffic Act, is not thereby "detained" within the meaning of that concept as contemplated by s.112(1)(b) of the Criminal Code.	It is clear that to make this submission good requires that the meaning of "detained" in s.112(1)(b) of the Code be ascertained.	In this connection Mr Maurice's argument proceeded in six steps.

First, a "detention" under s.112(1)(b) of the Code implies that the person detained is compelled to remain at a particular place.	Second, it is this restraint on his freedom to go as he pleases which is of the essence of the notion of detention in s.112(1)(b) of the Code.	Third, the detention must be lawful and so the person detaining him must be lawfully empowered to impose that restraint.	I
should say at this point that I accept these three propositions.	Fourth, since s.112(1)(b) contemplates an escape, the detention must connote a state from which an escape can be made; that is, the detention must involve a physical restraint or control from which a breaking free - an escape - can be effected.	Fifth, it follows that the detention contemplated by s.112(1)(b) must involve a deprivation of liberty by	means of physical restraint.
Sixth, a person required "to undergo a breath test" under

s.23 of the Traffic Act is not under any physical restraint; he may choose to submit to that requirement by a police officer or refuse - if he does refuse he exposes himself to being arrested under s.23(7)(b), but it is not until that occurs that he is subjected to any physical restraint.

With respect to this closely reasoned argument, I do not accept the fourth step from which the later steps mount.	It limits the detention in s.112(1)(b) to a detention which involves a physical restraint or constraint.
I see no reason why it cannot be said that a person may escape from a lawful detention which does not involve a physical restraint.	I do not think that the use of the word "escapes" in s.112(1) compels such a connotation.	I think that the words "lawfully - - - detained" in s.112(1)(b) have their ordinary current meaning as explained
in the Oxford Dictionary, as Mr Gaffy submits; they mean "lawfully kept from proceeding on" or "lawfully stopped".

The civil liberties of the citizen require that there be a firm statutory basis for any lawful detention within the meaning of s.112.	There are myriad provisions of this type in the status, particularly in the laws relating to motor traffic.	The stopping of traffic is a familiar Police/citizen ritual; unquestionably, it seems to me, a driver stopped in that way is then "lawfully - - - detained" as far as s.112(1)(b) of the Code is concerned.

Mr Gaffy's submission was that a detention for the purposes of s.112(1)(b) occurred immediately the appellant's vehicle was pulled over pursuant to the exercise by Marchant of his lawful authority requiring that it be stopped.		The taking of the breath test, in his submission, was only an instance of that detention, albeit an important one.	I accept that submission, broadly, and accordingly I reject the appellant's first submission on the question of escaping from detention.	I consider that the appellant was detained as soon as Marchant had stopped him, pursuant to his lawful authority to do so.	"Detained" in s.112(1)(b) is a word of wide scope, embracing but extending beyond situations where the person detained is physically restrained or in custody.
Mr Maurice's second submission is that Marchant did not in fact "require [the appellant] to undergo a breath test", in terms of s.23 of the Traffic Act.	His submission is that Marchant's words "I am going to give you a breath test" are not words of a present requirement but a statement of Marchant's future intention.	It is clear that whatever words a police officer uses for the purposes of s.23 of the Traffic Act, they must clearly and unambiguously convey to the driver the fact that he is presently required to undergo a breath test: see R v Clarke (1969) 2 All ER 1008.

Mr Gaffy submits that since the appellant was "detained" in terms of s.112(1)(b) of the Code from the time he was lawfully stopped, it did not matter at all what words Marchant used.	I do not accept that submission.	It is clear that by that time the situation had moved to one where Marchant required a breath test and accordingly the requirements of R v Clarke had to be met.		However, in my view those requirements were met.	In their context - and all words must be understood in their context - what Marchant said to the appellant on that occasion clearly and unambiguously conveyed to him the fact that he was there and then required to undergo a breath test.	Accordingly, I reject the appellant's second submission.		There cannot be the slightest doubt, in my view, that the appellant ran away
because he was very well aware that he was now required to undergo a breath test.

Mr Maurice's third submission was that since the learned Magistrate had found that the appellant's state of detention had been "momentarily and temporarily waived" when Marchant permitted the appellant to go across the road to urinate, there could be no charge of escaping, because the act of escaping and the state of detention must coincide.	Had the detainer been waived, the logic of this submission would be unassailable.	However, with great respect to the learned Magistrate, the fact that Marchant permitted the appellant to cross the road to urinate did not, as a matter of law, amount to a waiving of the detainer.


Orders

In the result, all four appeals contained in the

appellant's Notice of Appeal dated 4 March 1991 are dismissed and those convictions affirmed.




