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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT KATHERINE

No. JA 36 OF 1996


		BETWEEN:


		JOHNATHAN PATTERSON
					Appellant

		AND:

		ROBERT MATERNA
					Respondent


CORAM:	MILDREN J


REASONS FOR JUDGMENT

(Delivered 28 August 1996)

	The appellant in this matter appeals against the order of a magistrate imposing a period of disqualification of his driver’s licence for five years with effect from the expiration of a five year disqualification that the magistrate had previously imposed some moments before in relation to another offence.

	The appellant complains that the learned magistrate erred in holding that the provisions of the Traffic Act required him to make the second order of disqualification cumulative upon the first and that he had no power to make such an order.

	Briefly, the circumstances giving rise to the orders were that on 1 March 1996 the appellant was convicted of having driven a motor vehicle whilst there was a concentration of alcohol in his blood equal to or exceeding eighty milligrams or more of alcohol per 100 millilitres of blood, contrary to s 19(2) of the Traffic Act.  This offence was alleged to have occurred on 24 November 1995.  The appellant’s blood alcohol level was .236 per cent.  The appellant had a prior conviction for that offence recorded on 16 April 1993, the offence having occurred on 5 February 1993.  On that occasion his blood alcohol level was in excess of .15 per cent.  Pursuant to s 39(1)(e) of the Traffic Act, a minimum period of licence disqualification for the offence committed on 24 November 1995 of five years was imposed by force of the conviction, but the magistrate had a power to fix a longer period of disqualification.  In relation to that offence, the magistrate imposed the minimum period of disqualification of five years.  The second offence against s 19(2) of the Traffic Act occurred on 25 February 1996.  On this occasion the appellant’s blood alcohol level was .212 per cent.  It was conceded that by force of s 39(1)(e) a minimum period of five years disqualification was imposed by force of that conviction.

	Both of the convictions were recorded on the same day at the same time by the same magistrate who dealt with all charges together.

	There is no specific power under the Traffic Act or under any other Act enabling the learned magistrate to accumulate the periods of disqualification.  Section 39(1)(e) says that in circumstances such as these, “the person’s licence is, by force of the conviction or finding, cancelled for such period, being not less than five years, as is fixed by the court and the person is disqualified from holding a licence for that period”.

	It seems clear that it is the conviction which brings about the cancellation and that consequently, in the absence of any specific statutory power to order otherwise, the period of cancellation commences from the time of the conviction.

	In dealing with the period of disqualification relevant to the offence committed on 25 February 1996, the learned magistrate said:

		“As for disqualification, I have studied the section.  It seems to me that I have no option except to disqualify you for five years with effect from the expiration of the term of five years that I have just imposed.  So there is a total of ten years disqualification.  I can’t see any reason in the section why I should make those - these two concurrent.  They relate to - the time frame relates to the date of the previous offence, not of the previous conviction.”

	It seems to me that the learned magistrate had no power to impose a period of disqualification of five years to commence upon the expiration of the term which he had imposed in relation to the earlier offence:  c.f. Duelberg v Sciberras (1979) 23 SASR 481; Boehm v Milham (1980) 24 SASR 98.

	The learned magistrate certainly had a power to impose in relation to the offence which occurred on 25 February, a period of disqualification in excess of five years.  He might have, for example, imposed a period of disqualification in relation to that offence of ten years.  Had he chosen to impose such a period it would have been an exercise of discretion and it would have been necessary for him to have considered the factors relevant to the exercise of his discretion.

	But it seems that the approach of the learned magistrate was that he did not consider more than the minimum period in relation to the February offence was required, but that he should make it cumulative.  For the reasons already expressed, he was in error in that approach.

	Mr Bannon QC, who appeared for the Crown, submitted that the language used by the learned magistrate was consistent with him forming a view that a total period of ten years disqualification was required as a matter of discretion.  The fact that he used the expression “I’ve no option” does not necessarily mean that the magistrate held that, on the true construction of the Act, he had no legal alternative but to impose a second minimum term cumulative upon the expiration of the first.  There is some force in Mr Bannon QC’s submission but I consider that what the learned magistrate said in the passage I have quoted above is quite ambiguous.  Not only does he use, in relation to a provision of the Traffic Act which deals with minimum terms of disqualification, the unfortunate expression “I have no option”, but he also goes on to say he “can’t see any reason in the section” why he should make the two periods of disqualification concurrent.

	The point may appear to be a technical one, but in reality it is quite important because in my opinion the magistrate had a discretion in relation to the period of disqualification which he should impose in relation to the second conviction which he utterly failed to exercise, and it was open to him to have imposed in relation to the conviction which related to the offence which occurred on 25 February, a period of disqualification of less than ten years, provided that it was not less than five years, that period of disqualification being concurrent with the period of five years also imposed, so that the total effective period could have been less than ten years.

	The question then is, what period of disqualification ought to be imposed in relation to the offence of 25 February.

	It was submitted by Ms Gibson on behalf of the appellant that it would be inappropriate to fix more than the minimum period of disqualification.  The appellant was aged twenty-one at the time of sentence.  He had received six months’ imprisonment cumulative upon a sentence of two months’ imprisonment in relation to the offences.  She submitted that the main purpose of a lengthy disqualification is to protect the public, although, of course, disqualification is a punishment in itself.  She rightly emphasised that a period of five years’ disqualification is a lengthy period of disqualification.

	The appellant is an aboriginal man from Kalkaringi.  He had made some effort to rehabilitate himself by commencing an alcohol rehabilitation program which unfortunately was interrupted.  He lived in an isolated community and the lack of the ability to use a motor vehicle severely impacted upon his lifestyle, and also employment and recreational opportunities.  It was submitted that the offence in November 1995 was only just within the three year period attracting the minimum disqualification of five years, and the February 1996 offence was outside of a period of three years from the offence in 1993.  So far as deterrence was concerned it was submitted that this was already met by the sentences of imprisonment.

	Counsel for the respondent, Mr Bannon QC, submitted that unless the period of disqualification was increased there would in effect be no effective period of disqualification in relation to the February offence.  It was submitted that the matter was aggravated because the second offence was committed whilst the appellant was on bail for the same offence.  He further submitted that the readings in this case were very high.  This was the appellant’s fifth conviction for this offence and the fourth occasion when he had a blood alcohol reading in excess of .15 per cent.  Mr Bannon QC pointed out also that the appellant had never held a driver’s licence although he had held a learner’s permit at some stage.  His submission that it was not inappropriate to impose a period of disqualification of ten years both for personal and general deterrence.

	So far as deterrence is concerned, I accept the submission of Ms Gibson that deterrence has already been largely met by the sentences of imprisonment and the five year minimum period of disqualification already imposed.  I also accept Mr Bannon QC’s submission that unless a period of disqualification in excess of five years is imposed in relation to the February offence, there would be no effective period of disqualification in relation to that offence.  I agree with the submission of Ms Gibson that the main purpose of disqualification is to protect the public although I accept also that it is a punishment in itself.

	Taking into account all of these matters, including the appellant’s lifestyle problems, age and prior record, I consider that it is appropriate to fix a period of disqualification of seven years in relation to the February 1996 offence.

	Accordingly, the appeal is allowed.  The period of licence disqualification in relation to matter number 9604140 of five years cumulative upon the expiration of a period of disqualification of five years imposed in relation to file number 9523536 is set aside.  In lieu thereof the appellant is disqualified from holding or obtaining a licence to drive a motor vehicle for a period of seven years effective from 1 March 1996.

				______________________________


