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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS

No. 33, 34 and 35 of 1996
(9609370, 9607371, 9609373)

		BETWEEN:

		DANIEL OKAI
					Appellant

		AND:

		LEONARD DAVID PRYCE
					Respondent

CORAM:	MILDREN J

REASONS FOR JUDGMENT

(Delivered 26 September 1996)

	This is an appeal pursuant to the Justices Act against certain sentences imposed by Her Worship, Ms C Deland SM, at Alice Springs on Wednesday, 1 May 1996.

	The appellant pleaded guilty to the following charges:

1.	That on the 21st day of September 1995 at Alice Springs in the Northern Territory of Australia, the appellant unlawfully used a motor vehicle, namely Chrysler Lancer NT 262-393, and that the unlawful use involved the following circumstance of aggravation:

(i)	That as a result of the said unlawful use the whereabouts of the said Chrysler Lancer NT 262-393 remained unknown to the person entitled to lawful possession of the said Chrysler Lancer NT 262-393 for longer than 48 hours.

Contrary to s 218 of the Criminal Code.

2.	That on the 23rd day of April 1969 at Alice Springs in the Northern Territory of Australia, the appellant unlawfully used a motor vehicle, namely a Toyota Landcruiser Utility NT 453-836.

	Contrary to s 218(1) of the Criminal Code.

3.	That on the 23rd day of April 1969 at Alice Springs in the Northern Territory of Australia, the appellant unlawfully entered a building, namely Milner Road Supermarket, with intent to commit a crime, namely stealing.

	Contrary to s 213 of the Criminal Code.

4.	That on the 23rd day of April 1996 at Alice Springs in the Northern Territory of Australia, the appellant stole a quantity of cigarettes.

	Contrary to s 210 of the Criminal Code.

5.	That on the 29th day of April 1996 at Alice Springs in the Northern Territory of Australia, the appellant unlawfully used a motor vehicle, namely a Holden Utility NT 476-411.

	Contrary to s 218(1) of the Criminal Code.

6.	That on the 29th day of April 1996 at Alice Springs in the Northern Territory of Australia, being a person who was disqualified from holding a drivers licence, drove a motor vehicle, namely Holden Utility NT 476-411, on a public street, namely Palm Circuit.

	Contrary to s 31(1) of the Traffic Act.

7.	That on the 29th day of April 1996 at Alice Springs in the Northern Territory of Australia, the appellant attempted to unlawfully enter a building, namely Piggly Wiggley’s Supermarket, with intent to commit therein a crime, namely stealing.

	Contrary to s 213 of the Criminal Code.

8.	That on the 29th and 30th day of April 1996 at Alice Springs in the Northern Territory of Australia, the appellant unlawfully entered a building, namely Pioneer Park racecourse, with intent to commit therein a crime, namely stealing.

	Contrary to s 213 of the Criminal Code.

9.	That on the 29th and 30th day of April 1996 at Alice Springs in the Northern Territory of Australia, the appellant did steal alcohol valued at $265.00.

	Contrary to s 210 of the Criminal Code.

10.	That on the 29th day of April 1996 at Alice Springs in the Northern Territory of Australia, drove a motor vehicle on a public street whilst disqualified.

	Contrary to s 31(1) of the Traffic Act.

11.	That on the 30th day of April 1996 at Alice Springs in the Northern Territory of Australia, drove a motor vehicle on a public street whilst there was a concentration of alcohol in his blood in excess of .08.

	Contrary to s 19(2) of the Traffic Act.

12.	That on the 30th day of April 1996 at Alice Springs in the Northern Territory of Australia, drove a motor vehicle on a public street whilst disqualified.

	Contrary to s 31(1) of the Traffic Act.

	The facts in relation to count 1 are that on 21 September 1995 the appellant was with an accomplice named Geoffrey Sharpe when Sharpe decided he was going to steal a car.  They found a Chrysler Lancer owned by Mr William Harris in Hayes Street with the keys in the ignition.  Sharpe started the car while the appellant kept a lookout for police or other persons.  They both got into the car and drove south.  The appellant was dropped off at Old Timers Camp while Sharpe kept the car and drove it away.  It was recovered by police two days later.

	As to counts 2, 3 and 4, at about 12.30 am on 23 April 1996, the appellant with a group of other persons, including a relative Cyril Okai, decided they were going to steal a car.  They found a green Toyota Landcruiser in Carruthers Crescent with the key in the vehicle.  They pushed it out of the driveway, started the vehicle and drove away, the vehicle being driven by Cyril Okai.

	They then decided they were going to steal some liquor from Milner Road Supermarket.  The appellant took the position of lookout whilst the others smashed the front of the shop and took some cigarettes before they were disturbed by the police and ran off.  The appellant was subsequently interviewed in relation to these matters when he was arrested on 30 April 1996.  He stated it was a collective decision of the group to steal the vehicle and break into the shop while he stood as lookout for that purpose.

	As to counts 5, 6, 7, 8, 9, 10, 11 and 12, on 29 April 1996 at 9.00 pm the appellant went to the Casino Apartments where he found a white Holden Utility owned by Mr Raymond Fry.  He started the car without the key and drove around via Palm Circuit to the river behind Pitchi Ritchi where he picked up one Kennedy.  He then went to the Little Sisters where one Murphy was woken up.  The three of them went and tried to break into the Piggly Wiggley Supermarket with Murphy backing the vehicle into a door causing some damage.  They left when they were disturbed by neighbours.

	They then drove to the Pioneer Park licensed premises where on this occasion one of the accomplices, Murphy, was the lookout.  The appellant and another accomplice, one Smith, smashed a window, opened the door and all went inside.  Large bottles of spirits were taken which were later consumed that night.  They then decided to drive south ending up at Titjikala.  They struck a kangaroo on the way causing damage to the windscreen and panels of the vehicle.  The police eventually apprehended certain persons in the vehicle including the appellant.  He admitted to the attempted break in at Piggly Wiggley Supermarket.  The vehicle taken was worth $2,500.00, and there were tools to the value of $1,270 in the back of the vehicle missing when it was recovered.  The appellant was the driver of the car when he was apprehended and was found to be under the influence, a breath test analysis producing a reading of .086 percent.  The appellant had been disqualified from driving or holding a licence for a period of two years on 9 October 1995.

	The sentences imposed were as follows:

1.	Unlawful use of motor vehicle on 21 September 1995, convicted and sentenced to six months gaol, to commence from 30 April 1996.

2.	Unlawful use of motor vehicle on 23 April 1995, convicted and sentenced to nine months gaol.

3.	Unlawful entry of Milner Road Supermarket, convicted and sentenced to nine months gaol.

4.	Theft, convicted and sentenced to two months gaol.

Counts 2, 3 and 4 were made concurrent with one another, but cumulative on count 1.

5.	Unlawful use of motor vehicle on 29 April 1996, convicted and sentenced to nine months gaol.

6.	Drive disqualified on 29 April 1996, convicted and sentenced to one months gaol.

Counts 5 and 6 were made concurrent with one another, but cumulative on counts 2, 3 and 4.

7.	Attempted unlawful entry Piggly Wiggley, convicted and sentenced to nine months gaol.

8.	Unlawful entry Pioneer Racecourse, convicted and sentenced to nine months gaol.

9.	Stealing, convicted and sentenced to one months gaol.

Counts 7, 8 and 9 were ordered to be concurrent with each other, but cumulative upon count 5.

10.	Exceed .08, convicted and fined $600, and licence disqualification for two years.

11.	Driving disqualified, convicted and sentenced to one months imprisonment, concurrent with counts 7, 8 and 9.

	This resulted in a total effective sentence of thirty-three months imprisonment.  Her Worship set a period of seventeen months before the appellant would become eligible for parole.

	The appellant has not prosecuted appeals against all of these sentences.  Although a notice of appeal relating to counts 10 and 11 was filed, it was not, for some reason, brought on for hearing, yet it does not appear to have been formally abandoned.  When the appeals were argued before me, counsel for the appellant limited her argument to the three unlawful use charges, viz, counts 1, 2 and 5, and to the orders of the learned Magistrate making certain of the sentences cumulative.

	The grounds of appeal, as set out in the notices of appeal, are in the same terms in each case, viz:

“(a)	That the said sentence imposed by the learned Stipendiary Magistrate was in all the circumstances manifestly excessive.

(b)	That the learned Stipendiary Magistrate gave undue weight to the prior convictions of the appellant when sentencing him.

(c)	That the learned Stipendiary Magistrate imposed a sentence of imprisonment which was not proportional to the objective circumstances of the offence.”

Ground (b) - Undue Weight to Prior Convictions

	The appellant submitted that undue weight was given to prior convictions by the learned Magistrate.  It is a fact that a great part of Her Worship’s comments were devoted to the prior record of the appellant, and apart from brief references to some features of the facts alleged by the Crown, no mention is made of any other circumstances.  Apart from the plea of guilty, the appellant’s counsel had put no mitigating circumstances to the Court.  Indeed, his counsel’s submission indicated that the appellant had a drinking problem, he had only just been released from gaol when the offences in April were committed, he had domestic problems at home, and had no motivation to do anything about his lifestyle when he was released.  It is not surprising therefore that the learned Magistrate made no reference to any mitigating factors in her sentencing remarks.

	It is not demonstrated here that Her Worship improperly used the appellant’s prior criminal history so as to impose sentences which punished the appellant again for his past offending.  The maximum penalty which the appellant faced in relation to count 1 was seven years imprisonment.  The learned Magistrate, in imposing only six months, specifically referred to the appellant’s lesser criminality in that he did not drive the vehicle, but acted as “lookout” for Sharpe.  The maximum penalty in relation to counts 2 and 5 was two years imprisonment in each case.  The learned Magistrate referred to the fact that the ignition key had been left in the car (count 2), but the appellant played a substantial role in committing this offence.  In relation to count 5 Her Worship noted that the vehicle was started without a key and the appellant was alone when he took the vehicle.  For each of those offences she imposed sentences of nine months.  The penalties imposed are not so high as to lead to an inference that improper use was made of the appellant’s prior convictions.  The appellant’s counsel was unable to refer me to any passage in the Magistrate’s sentencing remarks which disclosed error.  Ground (b) of the notices of appeal must be dismissed.

Ground (c) - Sentences Not Proportional to Objective Circumstances

	The appellant also submitted that the learned Magistrate imposed sentences of imprisonment which were not proportional to the objective circumstances of the offences.  This ground in part covers the same matters already discussed previously, but in addition, although not a separate ground of appeal, the appellant submitted that the learned Magistrate had failed to take into account the totality principle.

	The effect of the totality principle is to require a sentencer who has passed a series of sentences, each properly calculated in relation to the offence for which it is imposed, and each properly made consecutive in accordance with the principles governing consecutive sentences to review the aggregate sentence and consider whether the aggregate is ‘just and appropriate’:  see Mill v The Queen (1988-89) 166 CLR 59 at 63.

	It is clear that the learned Magistrate did take into account the totality principle, because on p 6 of the transcript she says:

	“Given that there will be further periods of imprisonment imposed in a moment and I must take into account the totality of the sentences ...”

	There is nothing in the sentences imposed to show that Her Worship merely gave lip service to the principle, or failed to apply it to the circumstances of this case.  This ground of appeal must therefore be dismissed.

Ground (a) - The Sentences Were Manifestly Excessive

	The appellant submitted that the sentences imposed were, in all the circumstances, manifestly excessive, whether considered separately or in their totality.

	In my opinion, none of the sentences considered individually are manifestly excessive.  The total of the three sentences in question, twenty-four months, is undoubtedly a heavy sentence, but I do not consider the total to be manifestly excessive.

	It is difficult, in a case like this, to separate out a sentence for unlawful use of a motor vehicle made cumulative upon another sentence, when it is also made concurrent with other sentences.  In the case of count 2, the sentence of nine months was made concurrent with a sentence of nine months in relation to count 3.  No complaint is made about the latter sentence; nor that the latter sentence is to be served cumulatively upon the sentence for count 1.  Even if the sentence for count 2 had been manifestly excessive, no purpose would be served by adjusting it, and there is therefore no substantial miscarriage of justice to the appellant:  see Justices Act, s 177(2)(f).

	The last sentence of nine months in relation to count 5 is not in the same position as the sentence in relation to count 2.  However, in applying the totality principle the learned Magistrate was required to look at the criminality involved in all the offending.  It is not possible to apply the totality principle to three discreet offences out of eleven offences.  All must be considered.  The appeals as argued were limited only to the three offences of unlawful use, and it is therefore not possible to conclude from a mere examination of the total sentences imposed that the totality principle was offended or that the total sentences imposed for these three offences were manifestly excessive.

	It was not suggested that the learned Magistrate erred in making any of the sentences cumulative.  Clearly the learned Magistrate had a discretion to do so, as each offending was a separate and discrete episode and there is nothing to suggest that her discretion miscarried.

	Before leaving this appeal, I should mention that, in case I have misinterpreted the submissions of Ms Liddle for the appellant, I have considered whether any of the grounds of appeal have been made out in relation to any of the other charges, or in relation to all of them seen as a whole, notwithstanding my understanding that the appellant complained only of the sentences for unlawful use.  In my opinion, none of the sentences were manifestly excessive whether looked at individually or as a whole.  Ms Liddle complained, at one stage, that none of the sentences representing separate incidents of offending were made concurrent or partially concurrent with any other group.  That is not strictly correct.  The sentence of one month for driving whilst disqualified on 30 April 1996 (count 11) was made concurrent with the group of offences constituted by counts 7, 8 and 9.  In any event, the totality principle does not necessarily require the sentencer to further adjust sentences properly made cumulative; it is only where the sentencer concludes that the total sentence is excessive for all of the offending that such an adjustment is required.  I do not consider that it has been demonstrated that the learned Magistrate erred by not making some of the groups of sentences partially concurrent with another group or groups of sentences in this case.  Neither of the other grounds were made out in relation to the remaining offences broadly for the reasons already discussed.

	Accordingly, the appeals are dismissed.


