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MASTER COULEHAN: REASONS FOR DECISION
(Delivered 15 August 1996)

The plaintiff claims damages for negligence for injuries suffered on 10 January 1995 in the course of his employment by the defendant.  Particulars provided by the plaintiff indicate that he was in full time employment, receiving weekly earnings from which tax was deducted.

The defendant has filed a defence which puts the plaintiff’s employment in issue, it being alleged that he was a sub-contractor.

The defendant seeks summary judgment pursuant to O.23.03, alleging a complete defence by reason of s52 of the Work Health Act which provides that no action for damages lies in the Territory in favour of a worker against an employer for injuries arising out of or in the course of employment except in circumstances not relevant to this proceeding.

The state of the pleadings is unsatisfactory, neither the statement of claim nor the defence making any reference to s.52.  It is arguable that the plaintiff should have pleaded all the matters which entitled him to bring the action notwithstanding the statutory prohibition (see Wickham v Tacey 36 NTR 47).  The defendant has not pleaded any defence arising by or under the Act (see O.13.02(b) ) or any fact or matter which he alleges makes the plaintiff’s claim not maintainable (see O.13.07(1)(a) ).

In order to succeed in this application the defendant must establish that the plaintiff was a “worker” within the meaning of the Act.  At the time of the injury this was defined in s.3 as: -
	“… a natural person
who, under a contract of agreement of any kind (whether express or implied, oral or in writing or under a law of the Territory or not), performs work or a service of any kind for another person and who is a P.A.Y.E. taxpayer;”

“P.A.Y.E. taxpayer”  “…. means that his employer makes deductions from money paid to the worker for work performed or service provided to the employer in accordance with Division 2 of Part VI of the Income Tax Assessment Act 1936 of the Commonwealth…”


Division 2 of Part VI of the Income Tax Assessment Act makes provision for the deduction of a prescribed amount in respect of salary or wages.  Generally as to the application of the definition of “worker” see Herbert v K.P. Welding Construction Pty Ltd, an unreported decision of the Court of Appeal delivered 13 July 1995.

The defendant relies upon allegations made in the writ and the statement of claim as to the employment of the plaintiff and particulars provided as to the plaintiff’s weekly earnings being “after tax”, the inference being that P.A.Y.E deductions were made from money paid for work or services.

There is no direct evidence that the tax was in the form of P.A.Y.E deductions, it is possible that deductions were made on the basis of the Prescribed Payments System under Division 3A (see Herbert and Michalak v Murlise Pty Ltd, an unreported decision of Thomas J, delivered 8 December 1995) although the allegations in the statement of claim do not suggest that the plaintiff was employed as a sub-contractor (cf. the defence).

The pleadings being unsatisfactory and unreliable as to the issues, and the issue as to P.A.Y.E. deductions being unresolved, it is not possible to be satisfied with sufficient certainty that the plaintiff cannot succeed (see Wilson v Union Insurance Co Ltd 112 FLR 166, 181).  The application is therefore dismissed.


