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IN DARWIN SC 129/90
 




BETWEEN: MICHAEL LIDDLE
Plaintiff
 (tho94002)





CORAM:	THOMAS J
 AND:

NORTH AUSTRALIAN ABORIGINAL LEGAL AID SERVICE
Defendant


REASONS FOR
(Delivered 2 February 1994)

Further to my reasons for judgment delivered on 8 October 1993, the plaintiffs have brought an application for costs and an application pursuant to rule 63.72(9)(b) that the court certify the retainer of more than one counsel was warranted.

With regard to the application for costs I made an order on
29 October 1993 that the defendant pay the plaintiff's costs as taxed or agreed. The question of the application for costs of two counsel to be determined before the order for costs proceeded to taxation.

I now give reasons for my decision in respect of the application by the plaintiff that the court certify the retainer of more than one counsel was warranted.

Supreme Court rule 63.72(9)(b) provides as follows:

"	No fee shall be allowed

(b) for more than one counsel, unless the court certifies that the retainer of more than one counsel was warranted."

The evidence in support of the application is contained in the affidavit of Alison Mary Lowrie sworn 29 October 1993.
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Counsel for the plaintiff referred me to three recent decisions of the Supreme court of the Northern Territory where certificates have been ordered for more than one counsel (Rogerson v The Law Society decision of Kearney J (1991) 1 NTLR 100, Perkins Maritime International Pty Ltd v The Commonwealth Bank decision of Angel J 22 October 1991, McAuliffe v Vogler decision of Angel J 9 December 1992).

counsel for the plaintiff referred me to the principle established in Kroehn v Kroehn 15 CLR 137 Griffith CJ at 141:

" A similar but somewhat less rigid rule may be applied in considering whether two counsel should be employed. I am disposed to state it thus: Would a prudent person not compelled by poverty come into Court in such a case without two counsel?

In answering that question regard must be had, inter alia, to the importance of the case, the probable duration of the trial, the probability of conflict of evidence entailing the necessity of careful cross-examination, and the general practice as to employing two counsel.

The submission of counsel for the plaintiff is that this was not a simple running down case or industrial accident involving an assessment of damages.

This was a claim for professional negligence involving two different legal aid organisations.

Interlocutory	judgment	had	been	obtained	against	the
defendants		and	there	were	a		number defendant	during the course	of the
 of	applications	by	the trial for	assessment		of
damages, involving the interlocutory order.

The date for assessment of damages was determined to be in 1981 which involved calling evidence relevant to the factual material the court should take into account in making an assessment at the Notional date of trial which was in excess of
12 years prior to the actual hearing date.
This exercise involved the question of contingencies and which matters that had occurred since the Notional trial date should be taken into account. It involved the question of interest applicable on different heads of damages and the effects of the knee disability with regard to an assessment to be made as at 12 years prior to the actual hearing date.

I apply the principle established in Stanley v Phillips 115
CLR 470 Barwick CJ at 478-479:

" This Court in Kroehn v. Kroehn ((1912) 15 CLR 137} expressed a test for deciding whether the fees for two counsel should be allowed in a party and party taxation. The question propounded by Griffith C.J. when he says ((1912} 15 CLR 141): 'Would a prudent person not compelled by poverty come into Court in such a case without two counsel?' must be understood in relation to the basic matter in issue, which is the presentation of the case to ensure a just adjudication. The question is not whether a man in seeking his own maximum advantage would be imprudent not to engage counsel of a particular level of experience or skill. The question is whether the services of more than one counsel are reasonably necessary for the adequate presentation of the case. That this is so appears from a perusal of all the judgments in Kroehn v. Kroehn. It is noticeable that all the participating justices agreed with the views of Gordon J. of the Supreme Court of South Australia which Griffith C.J. quotes ((1912) 15 CLR at 142.

In my opinion, the result of the authorities and the meaning of the regulation is that the taxing master is to allow the fees of more than one counsel where he is satisfied that the nature and circumstances of the case are such that the services of two counsel are required if the case is to be presented to the court in such a manner that justice can be done between the parties."

The hearing of this matter occupied approximately 5 Court sitting days. It did involve a substantial amount of money, the plaintiff was ultimately awarded the sum of $173,330.25. Liability was not in issue and the matter proceeded as an assessment of damages for professional negligence. This involved an assessment of damages resulting from a motorcycle accident in which the plaintiff was injured in 1975. A running down case will not usually "render the employment of more than one counsel
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necessary or proper in the relevant sense."	Stanley & Anor v Phillips 115 CLR 470 Barwick CJ at 481.

I accept that a number of features distinguished this matter from an assessment of damages in a running down case. I accept the issues arising from the pleadings involved some complexity because of the time that had elapsed since the accident the subject of the proceedings and the professional negligence of two Legal Aid Organisations. I agree with the submission of counsel for the plaintiff that there were complexities in the presentation of the evidence, because it was necessary to present evidence to place the court in the position that the trial Judge would have been in 1981 and to work back from the facts now known to the facts which would have been adduced in 1981. Contingencies foreseeable at the time of the notional trial was a complicating factor in the preparation of the case and presentation of evidence.

For those reasons I agree that there were complexities in the preparation of the case and presentation at trial which justified the decision of the solicitor to brief two counsel.

In accordance with Supreme Court rule 63.72(9)(b) I certify that the retainer of two counsel was warranted.

I confirm that on 29 October 1993 I made an order that the defendant pay the plaintiff's costs and taxed or agreed.

