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This is a claim by the plaintiffs for rental and interest, in the alternative, damages arising out of the sub lease of a Michigan Loader with spares, engine number Cummins Vl2171037104910. The Michigan Loader was used in mining and is referred to during the Reasons for Judgment as "the loader". The plaintiffs leased the loader_ from the Westpac Banking Corporation pursuant to Westpac Banking Corporation Lease No. 5078501 dated 13 October 1987. This lease (Exhibit P2) makes provision for monthly payments of rent and interest by the lessee.

On 27 February 1990 the plaintiffs entered into a sub lease of the loader with the defendant (Exhibit P9). This sub-lease agreement was for the period 27 February 1990 expiring on 14 September 1992.

The sub-lease agreement between the plaintiffs and the defendant provided for a rental of one hundred and twenty thousand, seven hundred and eight seven dollars and· sixteen cents ($120,787.16) payable by equal calendar monthly
--

instalments of three thousand, eight hundred and ninety six dollars and thirty six cents ($3,896.36) each, the first of which instalments became payable on 19 February 1990 and subsequent instalments to be paid on the tenth day of each succeeding month thereafter during the period of this lease.

The sub-lease contained provisions that the loader would ordinarily be garaged, housed or kept at the premises of S.G. Kennon, Winnellie Road, Winnellie in the said Territory.

The plaintiffs claim the defendant was in breach of the agreement to pay rent and had failed to pay rent or any other monies in respect of the period subsequent to 10 June 1990.

Other relevant terms of the sub-lease included in the claim are as follows:

	"Pursuant to Clause 1(r), the Defendant will pay to the Plaintiff interest at the default rate of 15.75% per centum per annum on any monies payable which may from time to time be overdue, such interest to be computed from the due date for payment of any such monies until the time of actual payment thereof."
	"Pursuant to Clause 1(t), upon the determination of the sub-lease or upon the Plaintiff becoming entitled to physical possession of the Goods pursuant to any provisions contained in the sub lease the Defendant will forthwith deliver the Goods to the Plaintiff at the Plaintiff's place of business or at such other place as shall be previously agreed upon by the Plaintiff with the Defendant."
	"Pursuant to Clause 2(b) the Plaintiff may without notice determine the sub-lease and shall be entitled to immediate possession of the goods in the event that the Defendant shall fail to pay when the same shall become due any rental or other monies payable by the Defendant thereunder or if the Defendant shall commit any other breach of the conditions and provisions of the sub-lease."


On 26 August 1992 the plaintiffs took physical possession of the loader.
On	or	about	13	January	1993	the	plaintiffs	sold	the loader and received $12,888 as the net proceeds of the sale.

Particulars of the sale are as follows:-


Sale price
15,000
Costs of sale
2,112
Net proceeds of sale
12,888

Details of the plaintiffs' claim are as follows:-

	Rental payable 10 June 1990 to

10 April 1991.	Eleven monthly payments at $3896.36 each
	Interest thereon to 16 April 1991
	Balance of the rent from 10 April 1991 for the remainder of the term of the sub-lease, being 16 monthly payments of $3,896.36 each


	Interest in the sum of $45.39 per day from 17 April 1991 until the date of sale on 13 January 1993, being 636 days


judgment on 16/2/94, being 399 days
$15,892.17


$152,875.05
6.	Less net proceeds of sale
-12,888.00


$139,987.05
	Damages:
	By way of quantum meruit for



	Plus interest in the sum of $39.83 per day from 13 January 1993 until

 

42,859.96
2,913.12



62I    341.76



28,868.04















exclusive use of the goods
(b)	For damage to the goods
	Interest thereon; and
	Costs

The defendant admits he entered into a sub-lease with the plaintiffs on 27 February 1990 for rental of the loader. There is no dispute about the fact that the defendant has not paid any monies in respect of the period subsequent to 10 June 1990.

At the hearing of the claim, Mr Kennon gave evidence to the effect that he was not pursuing his counterclaim and he accepted this claim was offset by rent that he owed prior to
18 June 1990 (transcript p 60). Mr Kennon confirmed in evidence that the only order he was seeking was judgment in his favour in respect of the plaintiffs' claim with an order for costs in his favour. Mr Kennon stated in evidence that he was not seeking any order for damages for breach of contract or breach of the Trade Practices Act and  did  not make any claim against the plaintiffs.

The essence of the defence filed by the defendant is that the plaintiffs terminated the sub-lease on or about 18 June 1990 and accordingly the defendant does not owe any monies in respect of the rental of the loader.

The amended defence filed in these proceedings states inter alia as follows:-

11 15 The Defendant says that the Plaintiff, by its representative Roger Rooney, represented to the Defendant on or about 18 June 1990 that the Plaintiffs had terminated the sub-lease and that the Plaintiffs would sell and or sub-lease the goods as defined in the amended statement of claim (the goods) to a business known as Clutha Minerals Limited instead of to the Defendant.
Particulars
On or about 16 June 1990 at the Defendant's business premises at Winnellie in the Northern Territory of Australia the said Roger Rooney approached the Defendant and said to him words to the effect, "I have had a look at your affairs and I have decided you cannot carry on with the purchasing of the machine. I am going to sell the machine to Clutha".
16 The Defendant orally accepted the termination and agreed with the Plaintiffs to a mutual abandonment of the sub-lease on or about 18 June 1990.
Particulars
Immediately after Roger Rooney spoke the words set out in the particulars of paragraph 15 hereof, the Defendant said "Yes, that suits me well".

Evidence was given for the Plaintiffs by Mr Roger Michael Basil Rooney. Evidence was given for the Defendant by Mr Stanley Gordon Kennon and Mr Richard Lennon Bilton.

Credibility of the witnesses is an important issue in this claim and I have had the opportunity to hear the evidence of each of the witnesses and to observe the way in which they gave their evidence.

I found Mr Rooney to be a credible and reliable witness. I accept the truth of the evidence given by Mr Rooney. I did not find Mr Kennon to be a credible or reliable witness. Where the evidence of Mr Kennon conflicts with the evidence given by Mr Rooney, I have no hesitation whatever in rejecting the evidence of Mr Kennon and accepting the evidence of Mr Rooney.

My reasons for this finding are as follows:

In other circumstances I would make stronger comments in respect of my opinion that Mr Kennon was an unreliable witness. However, I am aware from Mr Kennon's own evidence that he has contracted Ross River Fever. Mr Kennon agreed under cross examination that in the last three years he has had some difficulties remembering things, including matters of considerable importance. Mr Kennon stated in his evidence that he had problems with stress at times and had overlooked certain things he would not normally put aside.

On 23 May 1991 Mr Kennon forwarded a facsimile to Clutha Minerals Limited followed by a letter dated 29 May 1991 relating to the loader and its maintenance. Copies of both
these documents were tendered (Exhibit P15). I do not believe Mr Kennon's evidence that he did this to help the owner of the machine. The communication he had with Clutha Minerals Limited in May 1991 (Exhibit P15) does not support Mr Kennon's assertion that his interest in the lease of the loader had been terminated in June 1990. His actions in May 1991 would be one factor in support of a finding that in May 1991, Mr Kennon knew that his obligations under the sub-lease had not been terminated and that he still had a very real interest in the loader. I quote a portion of the facsimile dated 23 May 1991 (Exhibit P15):

"If restoration of tyre on Michigan loader damaged by your personnel during unauthorized use not carried out within seven days of this date this will be organised by our company at your company's expense."

I now quote a relevant portion of a letter from Mr Kennon to Clutha Minerals Ltd dated 29 May 1991 (Exhibit P15):

"The tyre is certainly far from new condition but my experiences with these units satisfies me that we could get twelve months or more use out of it on the type of work it would be put to.

This may still be the situation if tyre is refitted by an experienced tradesman. The outside appearance of the tyre does not worry me as there is plenty of rubber there. However when your tyre fitter has the tyre open my man is to be given the opportunity to inspect the inside.
It is imperative the job be done within the next few days before it is too late.


Please attend to the tyre problem without delay."

Mr Kennon agreed under cross examination that at the time of the conversation with Mr Rooney in June 1990, Mr Kennon had not made any arrangements to return the loader to the plaintiffs. Under cross examination Mr Kennon gave evidence to the effect that he was aware of the provision of clause 1(t) of the sub-lease but at the time in June 1990, was not
really	thinking	about	his	responsibilities	in	that	regard (transcript p 71).

Clause l(t) of the sub-lease (Exhibit P9) reads as follows:

"(t) That upon the determination of this Sub-Lease or upon the Lessor becoming entitled to possession of the Goods pursuant to any provision herein contained the Lessee will forthwith deliver the Goods to the Lessor at the Lessor's place of business or at such other place as shall be previously agreed upon by the Lessor with the Lessee."

Mr Kennon also gave evidence under cross exami"nation that despite the fact the loader was on his property, or nearby, it was in Mr Rooney's possession. Mr Kennon agreed the loader remained at the quarry from about 18 June 1990 until about 26 August 1992 and that Mr Rooney, through his solicitors, sought the permission of Mr Kennon to take back the loader. I do not accept Mr Kennon's evidence that he believed, following the conversation in June 1990, that in the circumstances the responsibility for returning the loader had been taken from him by Mr Rooney.

I accept the evidence given by Mr Rooney as to the background of the arrangement between the plaintiffs and the defendant prior to the time the parties entered into a sub lease. In summary, the plaintiffs had put a reconditioned engine into the loader and upgraded the loader in 1989 to enable them to re-finance the loader with the Westpac Bank. In August 1989 Mr Kennon approached Mr Rooney to enquire if Mr Rooney were interested in hiring out the loader to him. Mr Rooney advised Mr Kennon the plaintiffs did not want to hire the loader but were interested in selling it. Mr Kennon enquired if the plaintiffs would hire the loader to him pending his arranging finance to purchase it. On 15 August 1989, the parties entered into an agreement for hire of the loader (Exhibit P3). Mr Kennon did not pay the hire fee as
agreed.	Mr	Rooney	rang payment of the hiring fee.
 Mr	Kennon	continuously	asking	for In December 1989 Mr Rooney told Mr
Kennon to stop using the machine until he paid some hiring fees. In January 1990 Mr Kennon telephoned Mr Rooney stating that he had a major contract and if Mr Rooney would come over and fix the loader, then Mr Kennon would definitely organise the finance to purchase the loader. I accept the evidence given by Mr Rooney as to the condition of the loader when he inspected it on 19 January 1990. When Mr Rooney inspected the loader, it had been driven into a pile of rocks and had run out of diesel. The loader was in very poor condition. Mr Rooney gave evidence which I accept detailing the condition of the loader and that it had been mistreated and allowed to
become	run	down. (transcript p 28):
 Mr	Rooney	gave	evidence	as	follows

"Now after you inspected the machine what did you do?-- After I inspected the machine I went back to - to see Mr Kennon and said that: 'The machine is - is - has been ruined by your employees. It's in a very, very poor condition and it's going to cost me an awful lot of money to fix it up. You've wrecked the bucket'. I said: 'I'm prepared to wipe out the hire, which is about $40,000 for the last four or five months, and I'm prepared to bring the machine back up to a workable unit, take all the wheels off, fix up the brakes, change all the oils, put in new clutch plates, but I've got to be able to use the parts off your old machine otherwise I haven't got the money to do it'. So he agreed.


Why were you willing to commit further expense to the machine when he owed you the money and placed the machine in that condition?---Basically I was in a - in a - in a no-win situation. He'd made the machine unsaleable to anybody else because of the condition he'd put it in. He had another machine there which I could get the parts from to put it back into some reasonable condition. And he guaranteed me that he would pay me for the machine if I put it back into - into good working order. And he's paid me previously for the first machine and I thought: 'Well, you know, this time maybe he will pay me definitely for this if I - if I spend the money and the time on it'."

I accept Mr Rooney's evidence as to what he did to repair the loader and his reason for doing this, which was to essentially bring it back to a saleable condition. On 31 January 1990 Mr Rooney gave Mr Kennon a copy of the lease between the Westpac Banking Corporation and the plaintiffs in
respect of the loader. By 8 February 1990 the repairs and maintenance work had been completed and the loader was in good working condition.  By letter dated 8  February 1990 (Exhibit PS)  Mr Rooney advised Mr Kennon as to certain work completed on the loader and the terms of sale. On 15 February 1990 Mr Kennon advised Mr Rooney that he was not able to purchase the loader but he did have a long contract coming up with Henry & Walker and he would be able to lease the loader and to pay the monthly lease payments in the amount agreed of $3,896 per month. Mr Rooney arranged for his solicitors to draw up the sub-lease and delivered the sub-lease to Mr Kennon under cover of letter dated 16 February 1990 (Exhibit P 8). On 27 February 1990 Mr Rooney and Mr Kennon had a meeting and went through the sub-lease. At Mr Kennon's request, a number of alterations and deletions were made. These alterations and deletions are noted in the copy of the sub-lease (Exhibit P9). On my findings of fact, Mr Kennon read the sub-lease document before he signed it on 27 February 1990 and in fact was sufficiently astute to insist upon certain alterations being made before being prepared to sign the sub-lease. I consider Mr Kennon swore a false affidavit on 22 October 1991 (Exhibit P2o) , in particular paragraph 5, in which  Mr Kennon states that because Mr Rooney was in a hurry on 27 February 1990, Mr Kennon signed the sub-lease without having time to read the document. In his affidavit Mr Kennon states he did not read the sub-lease until August 1991 when he was surprised by some of the terms and these had not been agreed to by him. This affidavit does not accord with the evidence given by Mr Kennon to the court. Neither does it accord with my own assessment of Mr Kennon as a witness, in that he has demonstrated considerable astuteness in looking after his own business interests and would be unlikely to be stampeded into signing a document he had not read. I accept the evidence of Mr Rooney that Mr Kennon read the sub-lease sufficiently thoroughly to be fully aware of the terms of the sub-lease and to demand and achieve a number of alterations prior to signing the document on 27 February 1990. In particular I accept the evidence of Mr Rooney that it was at Mr Kennon's request that clause (1) on page 4 of the sub-lease was deleted. That it was Mr Kennon
who crossed out clause 2(a) on page 6 of the sub-lease and Mr Kennon who deleted part of clause 2(e) on page 7. Mr Kennon then signed the sub-lease in the presence of and witnessed by one of his employees.

I accept Mr Rooney's evidence that he had to pursue Mr Kennon for the initial payment under the sub-lease and that he subsequently received payments for the period from February through to May 1990 from Henry & Walker, who had contracted Mr Kennon's services with the loader. The plaintiffs were under an obligation to continue their payments in respect of the loader under their lease agreement with Westpac Banking Corporation.

I think there is considerable force in the submission of counsel for the plaintiffs that it would be extremely unlikely in the light of this background of the dealings between Mr Rooney and Mr Kennon, that in June 1990 Mr Rooney would terminate the sub-lease and waive Mr Kennon's obligation under the sub-lease to make further payments. Even if I were to accept the evidence of Mr Kennon, I do not consider that on his own evidence, Mr Kennon has established that what Mr Rooney did was to waive Mr Kennon's obligation to make payments under the sub-lease. As counsel for the plaintiffs has pointed out, Mr Rooney was quite entitled to terminate the sub-lease in June 1990 because Mr Kennon had defaulted on the rent. Clause 2(d) of the sub-lease provides that if the sub- lease was terminated for failure to pay rental monies payable by the lessee "then the balance of the rent for the whole of this Lease shall become forthwith due and payable and the lessee agrees to pay the same".

I agree with the submission of counsel for the plaintiffs that even on the defendant's own evidence of the conversation he says he had with Mr Rooney in June 1990, that does not amount to a waiver of Mr Kennon's obligation under clause 2(d) of the sub-lease.
However, I do not accept Mr Kennon's evidence as to the conversation that he says he had with Mr Rooney on or about 20 June 1990. In respect of this conversation Mr Kennon gave evidence as set out on page 58 of the transcript:-

" Now, what is it that you say occurred  between yourself and Mr Rooney that amounts to a termination of the lease?---He said, in a very few words, 'I have been looking into your affairs and I'm satisfied that you won't be able to keep the payments up for this machine. I will sell it to Clutha.' There was no other discussion asking me if I agreed to that, or whether he would do it on my behalf. He said he would sell it to Clutha.
When do you say that discussion took place?---About 18 or 20 June.
This is 1990?---1990, in my workshop office. I was upset that he had taken such steps as to inquire around about my business. At no stage did I instruct him to sell it to Clutha or any - as I say, he did that entirely off his own bat.
What do you say occurred after that conversation took place?---I heard later that he did go to Clutha's quarry man. I don't know what the outcome of that was, but about a fortnight later, I think the first week in July, he - Roger Rooney came back to me and said, 'Clutha wouldn't take the machine' - 'wouldn't buy the machine'. I said to him, 'Well, that is your problem', that was all."

Mr Rooney gave evidence that on about 6 June he spoke with Mr Kennon. At that time the rental payment due on 10 May 1990 had not been paid. The evidence given by Mr Rooney with regard to this conversation, as set out in transcript of evidence commencing page 37, is as follows:-

" When was that, that you saw him?---On 6 June.  And I had discussions with him. I said that I'd received the payment from Henry & Walker and which brought the payments up to 10 May but there was another payment now due for the 10th of - up to 10 June, because it was meant to be paid monthly in advance. It was then 6 June.
Well, was that - - -?---It was then 6 June. Right?---And -
So it was four days hence?---Well, it was - was due to be paid a month in advance, so it should have been paid on
10 May - up to the end of - so it was already three weeks
overdue. And I said, 'As far as I can see'  -  from talking to other people around the town, to find out what Mr Kennon's financial position was, to see whether I was ever going to get paid on a regular basis, I said to him, 'Obviously, you're in a - in a deep financial trouble. I can see no way that you can make the payments to me and I see the - the best way is to - for me to see whether I  can arrange for the people that you're hiring the machine to, which is Clutha' - he said he was hiring it out to Clutha Minerals on a fairly regular basis - 'to see whether they're interested in taking  over the payments for you and we try and arrange for the machine to be either taken over by them or bought by them because they're the main users and then you can then hire it back from them when you need to use it, because your use seems to be fairly minimal these days'.

Where did this conversation take place?---It took  place in the office in his yard at - at Winnellie.
Right.	And that was on 6 June?---That was on 6 June.
Who was present?---He was the only - Mr Kennon was the only person present.

What was the tenor of that meeting?---The tenor of the meeting was, that Stan admitted that he was in - in financial problems, that he was having difficulty in making the payments, and he said, 'Look, that'd suit me fine, if you can get them to take over the payments'.

How many meetings did you have with him in June?---I - I had a number of meetings with him in June, particularly -

But how many?---It'd be two or three. I'm not - I'm not (inaudible). I had one at the beginning of June and I asked - when I asked his permission to - to approach Clutha on his behalf and he said, 'Fine. No - that would suit me fine. You go ahead and - and - and  approach them'.
So that's on 6 June?---On 6 June, yeah."

Mr Rooney proceeded to give further evidence to the  effect that he did approach Clutha Minerals Limited  but was not able to sell or lease the loader to them. I accept Mr Rooney's evidence on this aspect and his evidence that during June 1990 he kept Mr Kennon informed of the progress of his negotiations with Clutha Minerals Limited, stressing that it did not seem likely he was going to be successful.  I  accept Mr Rooney's evidence that on 17 July 1990 he was informed Clutha Minerals Limited were not interested in buying or
leasing the loader. I accept Mr Rooney's evidence that he spoke with Mr Kennon shortly after 17 July 1990 and there was a fairly heated discussion between them when Mr Kennon had said "as far as I am concerned, you took the machine off me a while ago and I'm not going to make any more payments. It's not my machine any more; I want nothing to do with it" (transcript p 43). Mr Rooney told Mr Kennon that there was a sub-lease and Mr Kennon could not just walk away from his responsibility to make payments under the sub-lease, just as Mr Rooney was committed to make payments under the lease to the Westpac Banking Corporation.

I find as a fact that at this time Mr Rooney did not take physical possession of the loader, given at the relevant time in June and July 1990 the loader was on or near the property of Mr Kennon and under his physical control. Mr Rooney did not take physical possession of the loader until many months later, following a letter of demand from Mr Rooney's solicitors and a notice of termination of the sub-lease in April 1991.

I accept the evidence of Mr Rooney that he did not terminate the sub-lease in June 1990, that he never stated any intention to terminate the sub-lease at that time to Mr Kennon. I accept Mr Rooney's evidence that he made it qui e clear to Mr Kennon that all he was doing was making an effort to find a solution to Mr Kennon's financial problems and difficulties in making the payments under the sub-lease and was seeking Mr Kennon's permission to make enquiries as to the possibility of selling or leasing the loader to another party. Mr Rooney kept Mr Kennon informed of the progress of his attempts and advised Mr Kennon in July 1990 that these efforts had been unsuccessful.

I prefer the evidence of Mr Rooney as to the details of conversations between himself and Mr Kennon during June and July 1990 to the evidence given by Mr Kennon. I accept the evidence given by Mr Rooney relating to those conversations. I do not accept the evidence given by Mr Kennon.
I do not consider Mr Rooney was misleading or deceptive either in his conduct or in the conversations he had with Mr Kennon. There has been no breach of s52  of  the Trade Practices Act as claimed by Mr Kennon.

I have not detailed every instance where I have found Mr Kennon's evidence to be lacking in credibility.

Mr Kennon was cross examined by counsel for  the plaintiffs as to a finding made by His Honour Justice Angel in another matter before the Supreme Court in which  Mr Kennon gave evidence. The evidence is to the effect that His Honour did not find Mr Kennon to be a credible witness. Mr Kennon in his submissions and at the time of giving evidence expressed his concern about evidence as to His Honour Justice Angel's findings being taken into account in this matter.

In respect of my finding that Mr Kennon's evidence lacks credibility, I have disregarded entirely the evidence relating to a finding made by His Honour Justice Angel  in another action in which Mr Kennon was involved. This is because I am not sufficiently informed as to the background of the case dealt with by His Honour or the context in which he made his findings. My own conclusions in rejecting the evidence of Mr Kennon are based solely on the evidence given in respect of these proceedings and my observation of the witnesses.

Mr Kennon did withdraw his counterclaim on the basis that his claim for damages was offset by rental he owed to the plaintiff prior to 18 June 1990.

However, on the evidence I have heard I would not award any damages to Mr Kennon on his counterclaim irrespective of the non payment of rent.

I accept the evidence of Mr Rooney as to the work he carried out to bring the loader up to a good condition  and that Mr Rooney had completed the work on restoring the loader to good condition by 31 January 1990. I accept the evidence
of Mr Rooney that whilst the loader was in the physical possession and control of Mr Kennon between August 1989 and mid January 1990, the loader had been ill used and allowed to deteriorate.

I am not able to find Mr Kennon has substantiated his claim for damages resulting from his allegation that the plaintiff took part of a Michigan loader belonging to the defendant and placed those parts in the plaintiff's machine without the permission of the defendant. I do not consider Mr Kennon has substantiated his claim for conversion of the defendant's goods by the plaintiff or that the defendant thereby suffered loss and damage.

I am satisfied on the balance of probabilities that Mr Rooney is entitled to his claims for rental of the loader under the terms of the sub-lease to Mr Kennon and to the amounts he has claimed and interest under the provisions of the sub-lease.

I award judgment in favour of the plaintiff in the following amounts (see over):
	Rental payable 10 June 1990 to

10 April 1991
	Interest thereon to 16 April 1991


	Balance of the rent from 10 April 1991 for the remainder of the term of the sub-lease, being 16 monthly payments of $3,896.36 each


	Interest in the sum of $45.39 per day from 17 April 1991 until the date of sale on 13 January 1993, being 636 days


	Plus interest in the sum of $39.83 per day from 13 January 1993 until judgment delivered 16 February 94 being 399 days

 
$42,859.96 2,913.12


62,341.76



28,868.04



15,892.17


file_0.bin




	Less net proceeds of sale



Judgment in favour of the plaintiff
 $152,875.05

-12,888.00


$139,987.05





The	parties	have	leave	to	apply	in	respect	of	the question of costs.

