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No. 205 of 1993



BETWEEN:

THE NORTHERN TERRITORY OF AUSTRALIA
Plaintiff
AND:

TOPS SERVICES PTY LTD
First Defendant

AND
MICHAEL ADRIAN ANTHONY
Second Defendant



CORAM:	MARTIN CJ.



REASONS FOR JUDGMENT
(Delivered 18 March 1994)




These are the reasons for a decision made by me on
29 October last, when an interim injunction, obtained ex parte by the plaintiff a few days earlier was discharged, and an order was made refusing to grant an interlocutory injunction in its favour.	At that time I adjourned the question of costs.

Late on the afternoon of Friday 22 October the Court was convened to hear an application on behalf of the plaintiff


for orders that the defendants preserve and retain any fixtures, chattels, fittings or any other property from premises known as Lot 5345, Darwin, and that the defendants be restrained by injunction from removing from or disposing of in any way any fixtures, chattels, fittings or any other property from those premises.	The proceedings were initiated by a summons in Form 46A which is the appropriate procedure in an application in a proceeding.	There was no originating process filed, and counsel for the plaintiff undertook that that would be done without delay.		The Court ought not to entertain an application made on summons without the originating process having been filed unless upon an undertaking that that will be done at the first available opportunity (r4.08).	That was achieved on 25 October when a writ was filed by which the plaintiff claimed $143,333.33 against the first defendant and, amongst other things, interim orders for preservation of property pending determination of the issues between the plaintiff and the first defendant.

There was filed with the summons an affidavit of Michael John Rennie, an officer of the plaintiff.	He relevantly deposed that in September 1987 the plaintiff entered into a lease with the first defendant in regard to the above described property and exhibited a copy of it.	He said that differences had arisen between the plaintiff and the first defendant as to money due and owing by the first defendant to the plaintiff on account of rent.	The plaintiff said that the first defendant had been indebted to the
plaintiff for the sum of $120,000 for more than 28 days as at
1 October 1993 on that account.	On 1 October 1993 the plaintiff had served a notice to quit on the first defendant requiring that it vacate the premises by 29 October.	He was aware that the premises were occupied, not only by the first defendant, but by a number of sub-lessees of it.

According to Mr Rennie, during the course of the day or two preceding the application to the Court he had been informed by sundry people associated with the sub-lessees·that the second defendant, acting on behalf of the first defendant, had informed them that the first defendant intended to remove from the subject premises, and more particularly that part of them the subject of the separate sub-leases, certain items including a glass and aluminium main front window, a suspended ceiling and lights in what is described as the "Coach Lines area" and that unless Coach Lines, the sub lessee, agreed to purchase those items then their removal would commence at 6.30pm on Friday 22 October.	It was also deposed that one of the informants had reported that the first defendant intended to remove a roller shutter door from the rear of premises occupied by McCafferty's, together with carpets, airconditioning, ceiling and light fittings, and that in relation to premises occupied by TCT, the defendant intended to remove light fittings, ceiling, airconditioning, partitioning and a large desk.		According to Mr Rennie, the goods referred to were vital to the security and continued effective operation of the businesses conducted by the sub-
lessees, the removal of them would be a breach of the lease between the plaintiff and the first defendant and would cause significant damage to the building on the land.	Although
Mr Rennie described the items as "fixtures and fittings", there was no evidence going to the question of whether or not any of the items referred to were in fact fixtures according to law nor as to whether any of the items described as "fittings" were fixtures according to law.	No particulars were provided as to the "significant damage", neither as to its nature nor cost of repair.	The only details provided·were as I have set out above.

The lease of the subject premises was for a period of ten years from 1 October 1987.	The first two years were to be rent free, but substantial rentals were payable in the third, fourth and fifth years.	Provisions were made for a review of rent thereafter and for the rent to be such as was agreed upon or determined by a valuer and failing agreement, to be determined having regard to fair market value of the premises.	It is provided elsewhere in the lease that should any dispute occur between the lessor and lessee as to the application or interpretation of any provision of the lease, then the dispute shall be referred to two arbitrators to conduct an arbitration in accordance with the Commercial Arbitration Act.	Nothing was said about those provisions when the application was made to the Court on the Friday.
Attention was directed to an obligation on the first defendant to complete "upgrading works" during the first thirty months
of the term of the lease, amounting in all to a value of
$910,000.	The details of those proposed upgrading works were not supplied.

It was expressly provided that the lessee would on the expiration or sooner determination of the lease deliver up the premises and lessors fixtures and fittings in tenantable repair and condition (paragraph l(i)(l)), and further that the lessee would not make or permit any structural alterations or additions to the premises without the consent of the lessor and, that at the determination of the lease, subject to the terms of any agreement between the parties, any such structural alternations should not be removed but be and remain the property of the lessor.	On what little was known about the matter at the time it first came before the Court, it seemed that the plaintiff, as lessor, had at least an arguable case that such things as might properly be described as fixtures and fittings should not be removed, but be preserved for the time being.

Applying what was said by Isaacs J. in Thomas A Edison v Bullock (1912) 15 CLR 679 at 681, this was an instance where although the defendant was not before the Court and had not had an opportunity of being heard, justice could not be done unless the subject matter was preserved, and since it was in danger of destruction or permanent removal by the defendant and damage might be done to the plaintiff's property in the course of so doing, delay in granting the relief sought
upon an interim basis may have caused greater injustice than instant action.	The application was brought before the Court only about an hour or two before the time at which it was understood the defendant was proposing to detach and remove the goods referred to.	Appropriate orders were therefore made including whereby the defendant could apply upon reasonable notice, to have the orders made discharged or varied.	As to the granting of an injunction in an urgent case where notice has not been given to the other party, see r38.02.

Before granting the application an undertaking was given by the plaintiff as to damages which might be suffered by the defendants or either of them.

Although the practice or procedure in relation to an application for an ex parte interim injunction may depend upon the circumstances of the particular case, and especially the time of the day or the day of the week upon which the application is brought to the Judge, and the place at which the application is brought to the Judge, it is nevertheless helpful to provide some guidance as to the procedure which the Court might normally expect to be followed.	The procedure here outlined pays regard to the provisions of the Rules and to the practice in other jurisdictions, for example, in South Australia as described in Zafiropoulos v Registrar General
(1980) 24 SASR 133 and as to Victoria, in Williams, N.J.,
Supreme Court Civil Procedure, (Sydney: Butterworths, 1987) paragraphs 16.17 and 16.18:
	Ideally the originating process should have been issued. In the event of the originating process not having been issued, then an undertaking should be made to the Judge to do so within a time which the Judge will fix.


	A summons seeking the interlocutory relief should have been issued.


	An affidavit or affidavits in support of the orders sought in the summons should have been filed.	Leave· should be sought to use the affidavits if the proceedings have not been commenced (r43.07).


	The granting of any relief ex parte is an exception to the general principle that no man is to "be condemned unheard" (per Isaacs J. at p681) and is primarily designed to protect property.	The usual manner of obtaining interim relief is by way of summons served upon the party against whom the order is sought with a return date, at which time the parties can be heard as to the merits of the application or as to the fixing of an appropriate date for the hearing or as to any orders by consent or the like which might be made.	No cost or other burden should be placed upon a defendant against whom an ex parte order has been made to take out a summons with a view to having the orders discharged or varied.	The better procedure is for an order to be made for the ex parte interim relief for a short but fixed

time, being the date of the return on the summons for the interlocutory relief.	Such an order will dissolve without further order after the hearing of the summons on the day specified unless continued by order then made.
The defendant may apply to set the order aside or vary it (r46.08).

If this course is followed the summons for the interlocutory relief would be taken out and a date and time for hearing specified in it.	When it is presented to the Judge for an ex parte order as a matter of urgency with the affidavit in support of that interim measure, the Judge, if he or she sees fit, would then grant the interim injunction until the hearing on the date specified in the summons or until further order.

	The order for the interim injunction may conveniently be endorsed on the summons for the interlocutory injunction.


	There should be included in any order upon the making of an - - p_ar.:t.a interim injunction, in appropriate cases, both the undertaking as to the filing of the originating process and as to damages and the order giving leave to use the affidavit material sworn before the issue of that process.


If this procedure is followed, then upon service upon the defendant, the defendant will be immediately
•

appraised of what has transpired in his absence and know the time and date at which the plaintiff will be seeking to continue the order already made.	Procedurally, the defendant will be in no different position than if the order had not been made, that is, having a summons requiring his attendance at Court on a particular time and date to answer in respect of relief which the plaintiff will then be seeking.

The matter then proceeds upon the date shown on the summons for interlocutory relief as if it were an original application for that relief, at which time, subject to the usual rules as to evidence, either party can rely upon such evidence as is then available.		The plaintiff would not necessarily be restricted to the affidavits brought before the Judge on the application for the ex parte injunction, and of course the defendant would be entitled to bring in such material as might be relied upon in opposition to the plaintiff's claim for relief.	The Judge before whom the matter is then brought will be fully seized of the application and can make such adjectival or substantive orders as are appropriate in the circumstances as the Judge thinks fit.

The onus must rest with the plaintiff to continue the order beyond the date when the matter next comes before the Court, and failure to persuade the Court to continue the interim injunction beyond that date means that it will be dissolved.
In this case, the above procedure not having been followed, the matter was brought back before the Court at the instance of the defendants on 28 October, but was adjourned to the following day as a result of the usual last minute flurry of affidavits.	The defendants disclosed the following:

	That a firm of solicitors in Darwin had acted on their behalf for some years, a matter known to the plaintiff and its solicitors, and that no notice was given to the defendants solicitors of the ex parte application.


	The plaintiff did not give a full and accurate description of the matters in dispute regarding rent; in particular, that a very substantial increase in rental had been fixed in accordance with the provisions of the lease above referred to, and that the first defendant had given notice to the plaintiff that it required the dispute thereon to be referred to arbitration.	The letter from the solicitor for the first defendant to the solicitor for the plaintiff expressing the wish that the dispute be referred to arbitration was dated 26 October 1993, that is, after the plaintiff had obtained the ex parte order on 22 October, but nevertheless it is apparent from the correspondence put in evidence by the defendants that the plaintiff had been informed much earlier than that that the first defendant was contemplating referring the dispute upon the reappraisal of rental to arbitration.	None of that was disclosed by

the plaintiff in its application for the ex parte interim injunction.

	That in accordance with the terms of the lease, the first defendant had secured and delivered to the plaintiff security for the due performance of its obligations thereunder in the sum of $150,000, being in the sum of

$75,000 from each of two banks in the Northern Territory. No mention had been made by the plaintiff of those securities upon its initial application.

	That the items which the first defendant proposed to remove from property, which might be-regarded as the fixtures, could be removed without damage to the buildings, save and except for the glass and aluminium shop front windows, doors, some miscellaneous commercial kitchen equipment and a demountable building.	The first defendant said it intended to remove the same without damage, but undertook to make good any damage caused by the removal.	It asserted that all of the items it intended to remove upon its vacating the premises were brought on to and if annexed, annexed to the premises for the purposes of its business on the premises.


	That the solicitor for the plaintiff had undertaken on behalf of the plaintiff that it would not rely upon the expiration of the notice to quit on 29 October, nor upon the first defendant vacating the premises pursuant

..


thereto, as operating to prejudice any right of severance which the first defendant might have, until the expiration of seven days written notice to the solicitors for the first defendant that the plaintiff was no longer prepared to continue the undertaking.	That an undertaking was given on 26 October in response to the first defendant's concerns that its rights to sever and remove fixtures may be lost should it vacate the premises in accordance with the notice to quit.

The plaintiff filed a further affidavit containing details provided by the first defendant as to the monies expended by the defendant in compliance with the provisions of the lease regarding "upgrading".	There is a great deal of detail and obviously much room for argument as to what had been done by the first defendant which might amount to the affixing of chattels to the leased property such as to create the same fixtures at law and thus subject to the terms of the common law and the lease going to removal.

When the plaintiff was before the Court seeking the ex parte interim injunction on 22 October, I asked counsel: "Why is damages not an adequate relief?".	The substance of his reply was that bearing in mind the financial situation as between the plaintiff and the first defendant and possible claims by sub-lessees of the first defendant, "There could be no grounds for confidence that any order for damages either in favour of us or in favour of the sub-tenants would be able to
be met or would be met".	No evidence was produced by the plaintiff upon the matter coming back before the Court going to the financial position of the first defendant, and as already mentioned, it was the first defendant who produced to the Court information regarding the guarantees which it had obtained in favour of the plaintiff amounting to $150,000 from the two banks.	One of the considerations to be taken into account by the Court in the exercise of its discretion regarding the granting of an interlocutory injunction is whether the plaintiff has alternative remedies, including·in damages.		It seems that even if a claim in damages is available to a plaintiff, it may not be regarded as being of sufficient value to amount to an alternative remedy if the defendant appears to be unable to meet any such damages as might be awarded (Snell's Principles of Equity (27th Edition) at p626; Schering Pty Ltd v Forrest Pharmaceutical Co (1982) 1 NSWLR 286).	On the face of it, the appropriate remedy by the plaintiff against the first defendant in relation to its claim to chattels would lie in damages, as would its claim for rectifying any damage which the defendant might cause upon removal of fixtures.	Nothing was put by the plaintiff to show otherwise except the suggestion that the first defendant may not be in a position to meet any judgment against it in that regard.	There was no evidence before the Court to support the proposition that the first defendant was impecunious, and in particular the plaintiff did not inform the Court that it had the benefit of the guarantees.
The plaintiff's argument in support of the granting of the interlocutory injunction was that there was a serious question to be tried, and that on the balance of convenience the relief should be granted.		It claimed property interests which, if likely to be jeopardised, might lead to the grant of the interlocutory relief.	Those interests were broadly defined as being a claim to the chattels affixed to the land by the first defendant which thus become fixtures, the chattels which the first defendant had brought on to the premises in the discharge of its obligations under the lease, and the protection of the premises themselves from damage which must be sustained by the removal of the items fixed to them.	It advanced an argument that because of the rent free holiday for the first two years of the lease it should be implied that upon the upgrading work being done by the first defendant, then the plaintiff would have the benefit of that work.	I did not find that to be a very convincing argument, particularly looking at the express provisions contained in the lease concerning delivery up at the expiry of the term of the "lessor's fixtures and fittings" and the provisions of subparagraph l(j) which does not expressly provide that structural additions to the premises shall become and remain the property of the lessor.		Whether the so called "fixtures" in dispute were landlord's fixtures or tenant's fixtures was a moot point.	There was a paucity of evidence in relation to facts going to a determination of whether or not any of the chattels had become a fixture by annexation to the land.	The possibility of ultimate success in the plaintiff did not seem
to be very high.	As to matters of discretion, I was of the view that the plaintiff had not shown that damages were not an adequate remedy.

But beyond all that there was an overriding consideration in this case arising from the plaintiff's failure, either upon the application for the interim injunction or later in the proceedings, to bring under the notice of the Court all facts material to the determination of its right to an injunction.	A party seeking an ex parte · injunction incurs a most serious responsibility:

"[I]t is the duty of a party seeking for an injunction ex parte to bring under the notice of the Court all facts material to the determination of his right to that injunction, and it is no excuse for him to say he was not aware of their importance.
Uberrima £ides is required, and the party inducing the Court to act in the absence of the other party, fails in his obligation unless he supplies the place of the absent party to the extent of bringing forward all material facts which that party would presumably have brought forward in his defence to that application.	Unless that is done, the implied condition upon which the Court acts in forming its judgment is unfulfilled and the order so obtained must almost invariably fall" per Isaacs J. in Thomas A Edison v Bullock p681 - 682.

See also the Full Court of the Federal Court in Town and Country Sport Resorts (Holdings) Pty Ltd and Others v Partnership Pacific (1990) 97 ALR 315.

As detailed above, that the plaintiff failed to do that in respect of significant matters.
Although it may not be relevant in proceedings such as this, I nevertheless feel constrained to say that where a solicitor for a party seeking urgent relief knows that the other party is legally represented, he should at least inform those solicitors of the fact that an application is to be made ex parte.	Given that such applications are only made in cases of urgency, it may well be that the giving of even informal notice in that way is unlikely to enable the solicitors for the defendant to make any meaningful contribution to the initial proceedings, but they will at least be aware that·the proceedings have been taken and can have the opportunity to take instructions and prepare with a view to seeking such relief from any orders which might be made as seem appropriate.	It has sometimes happened that acceptable undertakings can be worked out and given to the Court as a satisfactory interim measure.

The plaintiff must pay the defendants' costs of and incidental to the proceedings.	I note that the proceedings are interlocutory, and the rules to the contrary in that regard, but nevertheless consider this to be an appropriate case for such an order to be made and further, that those costs be paid prior to the completion of the proceedings.
They may be taxed forthwith.

