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IN THE COURT OF CRIMINAL
APPEAL OF THE NORTHERN TERRITORY
OF AUSTRALIA



	BETWEEN

No. CA 16/95	SANAN WANGSAIMAS
		First Appellant

	AND

No. CA 17/95	SOMPHON LEE VANIT
		Second Appellant

	AND

No. CA 18/95	PONCHAI TANSAKUN
		Third Appellant

	AND:


	THE QUEEN
		Respondent


CORAM: MARTIN CJ., KEARNEY & MILDREN JJ.


REASONS FOR DECISION

(Delivered 31 July 1996)
The Court
		Leave to appeal having been granted, an appeal is brought by each appellant against a sentence of life imprisonment imposed upon him on 18 August 1995 by his Honour Justice Angel.  They had each pleaded guilty for that on 13 July 1994 at Darwin they imported into Australia heroin not less than the commercial quantity, contrary to s233B(i)(b) of the Customs Act 1901 (Cth).  The commercial quantity prescribed by the Act is 1.5 kilograms, and the amount imported was 89.1 kilograms of pure heroin available from 120.81 kilograms of compressed impure heroin powder seized by the authorities.  His Honour found that the price the powder would fetch upon introduction to the primary distribution point in Australia was of the order of $20m, its street value was of the order of $300m, and had it been released within Australia, it would have provided 1.8 to 2 million individual doses of heroin to users.  It was by far the greatest weight of heroin detected upon importation into this country.  

		His Honour found as follows.  The heroin was carried to Australia from Thailand in a boat captained by the appellant Wangsaimas.  In May 1994 two men by the name of Boon and Thep approached Wangsaimas and asked him to skipper a vessel from Thailand to Indonesia, to which he agreed.  Thep purchased a Thai fishing vessel in the northern part of the Gulf of Thailand.  Later that month it was revealed to Wangsaimas by a person senior to Boon or Thep, whom Wangsaimas called “the boss”, that the real purpose of the journey was to import a substantial quantity of heroin into Australia, and he nevertheless agreed to go ahead with the plan.  Thep obtained a Certificate of Seaworthiness for a fishing vessel in Indonesia called “Bahari 314”, and it was determined that the vessel in Thailand would be passed off as that Indonesian vessel.  Steps were taken on the journey, by Wangsaimas on the instructions of Boon, to paint the vessel so as to coincide with that described in the Certificate of Seaworthiness and the false name was painted upon it.  In addition, in early June 1994, he travelled from his home in Thailand to Singapore via Bangkok and acquired appropriate navigational charts for the area from Indonesia to Northern Australian.  He was also responsible for recruiting five crew members for the journey.  The other appellants, Lee Vanit and Tansakun made up the balance of those sailing on the illicit journey.  Seaman’s books were obtained for the crew and the other two appellants, but the photographs in the books in the name of Lee Vanit and Tansakun were transposed, as were the photographs of two other crew members.

		The appellants and crew gathered at the Bahari berth on 15 June 1994, and Boon and Thep delivered two metal containers designed to be secured by a mechanism to the hull of the boat under water, which were able to be jettisoned or ditched at sea from within the boat in the event of interception.  It was originally intended that the heroin be stored within these containers, but they proved to be too buoyant when an attempt was made to place the heroin in them whilst at sea, and they were ditched.  The heroin was packed into plastic bags, placed in a hold and covered with ice.  All the appellants were on board when the heroin was loaded onto the vessel at Prachuap, Thailand on 17 June.

		It was an eventful voyage with delays and diversions caused by the need for repairs and shortages of fuel.  On the way the appellants ran significant risks.  The ship berthed in Singapore, and made passage through the Indonesian archipelago.  The vessel had been fitted out with expensive navigational equipment including a satellite global positioning system and radio.

		On 12 July 1994 the vessel was detected off the western coast of Bathurst Island to the north of Darwin, and just before midday on that day a chartered helicopter took a customs officer, an immigration officer and a doctor to a position where they boarded the vessel.  Wangsaimas was identified by Tansakun as the Captain, and, through Tansakun as the interpreter, indicated that the vessel was intending to go to Darwin because it was low on fuel, and where it was to be exchanged for another.  Through Tansakun, Wangsaimas said that when in Darwin contact would be made by telephone with agents in Bangkok to organise for fuel, money and food to look after the vessel and its crew.  Arrangements were made for fuel to be supplied, and a cursory inspection of the holds revealed nothing untoward.  On the morning of 13 July, the boat was escorted to the quarantine buoy in Darwin harbour and secured.  The police, who had escorted it, then went to collect a customs officer for the purpose of formal clearance.  The harbour was covered by thick fog and the Bahari could not be seen from a distance greater than 150 metres.  When the police vessel returned with the customs officer there was observed to be floating in the water, some twenty feet from the vessel, a hessian bag in which there was a number of plastic bags which contained fifty eight blocks each of 700 grams. That was the standard production weight of heroin in the infamous Golden Triangle in Thailand.  Inside the waxed coating was a plastic bag containing compressed white powder marked with a brand said to have been a world wide known drug mark of a Burmese drug lord.  It is a commonly found brand on heroin emanating from a particular area of the Golden Triangle.  The contents of the bag contained 40.74 kilograms of impure heroin constituting 30.31 kilograms of pure heroin.  The appellants and the others on board the vessel were then arrested and interviewed by police on a number of occasions.  In the meantime, police divers searched the sea bed over a period of days and located an engine head with two hessian bags tethered to it, one bag containing fifty five 700 gram blocks and the other fifty eight, which in all contained 79.44 kilograms of compressed heroin powder containing 58.79 kilograms of pure heroin.  Further extensive diving was undertaken, but no further heroin was recovered.  No weapons were discovered.  Wangsaimas says there was a fourth hessian bag which was thrown overboard from the Bahari.  Whilst in prison he wrote to Boon in Thailand offering to give him details of the location of the fourth hessian bag on condition that he pay money to Wangsaimas’ wife.  The letter was intercepted by the authorities in Thailand and was in evidence before his Honour.

		Authorised listening devices were installed in the vicinity of the cell of the Watchhouse at the Berrimah Police Centre, which contained the three appellants.  Transcripts of what was then recorded satisfied his Honour beyond reasonable doubt that the appellants had a connection with the head of the drug operation in Thailand, whom they called “the boss”, far closer than they would have had him believe in the course of their evidence before him.  He said that Lee Vanit and Tansakun gave evidence to the effect that they were no more than crew members who were tricked into accepting employment in the belief that they were taking a vessel to Indonesia for exchange with another and that they knew nothing initially about the transporting of heroin to Australia.  Having reminded himself that for sentencing purposes he was to make findings of fact beyond reasonable doubt, his Honour said that he had no doubt that each of those appellants deliberately gave false evidence to lessen their culpability in the crime.  He observed that neither was a fisherman or seaman by training or experience and neither had been on a boat before.  “Their story that they were employed to crew a boat to Indonesia is fanciful”.  His Honour found that each spoke some English, but neither spoke Indonesian.  He found that they knew the purpose of the voyage from the outset, that they had some existing connection with the operational chiefs at the Thailand end of the enterprise, and it was they who were to have made the Australian connection and facilitate delivery of the drug into this country.  “From the outset they were aware of the identity and quantity of the drug and (it was) they who were entrusted with its safe shipment to Australia.”  In making these findings his Honour paid regard not only to the evidence given by the appellants, but also the discussions between them which were recorded whilst they were in the police cells.  It will be necessary to return to that matter as there were attacks upon the reliability of the translation and transcription of that record.  

		It was upon the basis of that record that his Honour found that Wangsaimas had contact with a person senior to Thep and Boon in May 1994, which led his Honour to reject the suggestion by Wangsaimas that he did not know the nature of the enterprise from the outset.  He further found it implausible that Wangsaimas having agreed to be remunerated for a lawful voyage, and subsequently discovering the illegal proposal and its risk, including execution if discovered in Singapore, had proceeded without increased remuneration.  

		Given that it was relevant, in his Honour’s view, to have regard to an offender’s level in the hierarchy of drug trade, he rejected the submissions that the other appellants were simply couriers.  He found they had a direct contact with:

“the shadowy head of the drug operation, and extensive contact in Thailand with senior operational people, and were sufficiently close to be given possession of and entrusted with a large quantity of high grade heroin, packaged by and emanating from a known source in the Golden Triangle.  They were also entrusted to make connection with the Australian arm of the enterprise and to deliver.  Whilst not principals in the overall operation, Tansakun and Lee Vanit were executives in the sense they had a large level of participation in a large scale importation involving large expense, a large degree of pre-meditation and planning and carrying out the offence with a high profit expectation”.  

		His Honour rejected their evidence that they were to receive only 100,000 baht for their services and inferred a much closer connection, a much higher level in the hierarchy in the drug trade, and a much higher profit expectation than they would have him believe.  His Honour acknowledged, however, that he had no means of judging just how close or how high or what profit.  On the other hand, his Honour held that notwithstanding that the appellant Wangsaimas’ participation in the operation was “substantial” he only expected to receive 100,000 baht for his contribution.  (In his written statement of 4 August 1995 Wangsaimas said that he was to receive 300,000 baht: see below).

		It is first desirable to deal with the attacks made upon his Honour’s findings of fact.  Each of the appellants gave evidence before his Honour, and he also had before him the transcripts of the recordings made of conversations between them whilst in the police cells, and records of their separate interviews with police together with maps and other exhibits.

Wangsaimas - Police Interview
		When first interviewed by the police on 14 July Wangsaimas was made aware that they wished to question him about “the bag near the boat”.  He recounted that he was the Captain of the boat which was used for fishing, but he had been contacted by an agent or broker known to him by his nickname of Thep.  Reference is also made to Wangsaimas’ friend, Mu.  He claimed that he was just told to bring the boat to Darwin and take another one back to Thailand.  He was to be paid 150,000 baht, out of which he had to pay 10,000 baht to each of the five crew recruited by him.  He claimed that when the boat arrived in Darwin, a person on the boat who could speak English would do everything, and he identified two of those on the boat whom he called Somphon and Ponchai as being those who could speak English (a reference to Somphon Lee Vanit and Phonchai Tansakun as they were then known).  He claimed he knew the other five members of the crew, but not those two until they arrived at the boat.  He agreed that the boat had stopped at Prachuap, but said it did not pick up any cargo there.  He claimed not to have seen the customs boat come out to the buoy at which the Bahari was moored, he being asleep upstairs.  He said that the other appellants paid for fuel that was purchased along the way.  When the specific allegation regarding the transport of the heroin from Thailand to Australia was put, he said he knew nothing about it and consistent with that, denied that he had seen the blocks of heroin and the packaging in which they were found which were shown to him.  

		Later that day Wangsaimas enquired of the police as to what the crew had said when interviewed, and the police gave him an outline of the information which they had received from the crew which was broadly in accordance with the Crown case.  In the early hours of 15 July, Wangsaimas indicated that he wished to make a formal statement.  He said that when he was originally approached it was by or through Thep.  He was simply to sail the boat to Darwin, but later, prior to departure, he was told by the “big guy” that it was to be used to transport heroin.  He claimed to be threatened by him.  He claimed he was to be paid 300,000 baht for the journey.  He provided details of the journey.  Asked about the other appellants, he said: “they are looking after the stuff so that they have a contact here.  My job is just to take the ships to arrive - the boat.  Do nothing, these two is going to do all the work.”  When asked as to who it was that was in charge of those two, he said: “In the boat, I really don’t know, because they talk in Chinese, so I don’t really know.”  The story disclosed that he sent reports by radio communication when at sea.  He called “19” and he was known as “62”.  Names were not used.  In the course of the interview he expressed concern for the safety of his wife and family, as well as himself.  He claimed that three bags containing heroin had been thrown into the sea near Timor.  According to him, at that interview, one bag only was kept and it would be easy to get rid of it, but when it was thrown overboard in Darwin, it floated up.  (That was before the police had finished their search of the seabed and had found the additional heroin attached to the engine head).  Later on 15 July, he told police Thep’s real name, the name of the owner of the boat along with other details.  He was reinterviewed again in the afternoon of 15 July.  He said he wanted to speak to the police to “clarify a few things”.  He repeated Thep’s real name and said he was the owner of the boat.  He reiterated that his job was to look after the boat and the other appellants were to look after the heroin, and arrange for its disposition in Darwin.  He reiterated that three smaller bags of heroin had been thrown overboard in the Timor Sea.  Towards the end of that interview, he inquired of the police “If I work for you would I be free?”  On 18 July 1994, he was interviewed again and gave further details of the voyage.  He repeated the story about the three bags being thrown into the Timor Sea.  He was further interviewed by police on 23 August, after the additional two bags of heroin had been found in Darwin harbour, and recordings had been made of the discussions in the cells between all of the appellants.  He was informed of that and of the fact that letters he had written had been recovered from his home in Thailand and translated, prior to the formal interview commencing.  A number of further matters of detail were discussed and information obtained.  He spoke of “King” who he called “Boss, or big boss” and who he described as being higher, in the sense of position in an organisation (than Thep).  He said that he was told by the other appellants that as soon as they arrived in Darwin he was to pull into the port, let them off the boat and they would go and telephone people to come and collect the heroin.  He confirmed that only one bag had been thrown overboard into the Darwin harbour.  Confronted with other evidence, such as ropes and packaging, and bags similar to those found on the boat, he said that they were not his and just happened to look like his and said that he was not going to admit that it was his.  It was explained to Wangsaimas that the amount of heroin then found would simply be added to that originally found to make up the total amount alleged to having been imported into Australia. Being asked if he knew anything about the two extra bags, he then admitted having dropped them in the water as well.  He had tied three bags to the engine head and one had become detached and floated to the surface.  In that interview he gave different versions of his knowledge of a relationship to Boon.  According to Wangsaimas he had not met the other two appellants prior to their arriving at the boat.  (There is nothing in the disjointed transcripts of the recorded conversations between the three appellants in the police cells that would indicate that the Captain knew them or either of them prior to the voyage).  He talked about the relationship between himself, Mu, Thep and Boon.  Towards the end of that interview, Wangsaimas enquired as to whether, given all the answers that he had made, there would be any chance of punishment being a little lenient.  He added that the five crew whom he engaged did not know about the drugs.  He said that he knew nothing about Australia, that he thought Darwin was just a small port, where he could pull in and “get it over with. ... I thought it was just a little place, just drop it off and just take off. ... If place like this is a city I wouldn’t come”.  He assisted the police, when the vessel was inspected, with details as to where and how the heroin was kept, and again asserted that the other two appellants were responsible for looking after it.  

Lee Vanit - Police Interview
		In his initial interview with police on 14 July 1994, Lee Vanit (who there said that his real name was Tansakun - as in the seaman’s book) denied any knowledge of heroin being on board the boat.  He told police that Thep, who he said was the owner of the boat, said he wanted him to be the cook on the boat.  At the same time he said that Thep was not a friend of his, and that he met him through a friend.  For that he was to receive 100,000 baht.  He said that he received no instructions from Thep and he was not told where the boat was going.  During the course of the interview he declined to answer quite a number of questions.  

Tansakun - Police Interview
		The appellant, now known as Tansakun (but shown in the seaman’s book as Lee Vanit), declined to answer any questions when interviewed by the police on 14 and 15 July.

Conversations in the Cell
		The conversations were said by counsel for the Commonwealth to have been in a variety of dialects, Chinese and Thai, which had led to some difficulty in understanding on the part of interpreters.  Accordingly, he said, where the conversation had not been understood there was no translation in the transcripts.  Counsel for Wangsaimas did not object to the tender, but did not accept the accuracy of the transcripts as a verbatim account.  He claimed there were many inaccuracies and inconsistencies, but he thought it appropriate that his Honour see the transcripts “to form a general picture”, but went on to say that “the specifics, in some instances, are quite misleading” and said that he would draw those matters to his Honour’s attention.  Counsel for Lee Vanit and Tansakun adopted what had been said by counsel for Wangsaimas, but agreed that his Honour should receive the transcripts.  As the Crown prosecutor indicated, the transcripts are incomplete.  There does not purport to have been a complete recording of everything that passed between them and the transcripts are quite disjointed, with significant passages missing due to difficulties in hearing what was being said or in the translation.  It is not possible to firmly evaluate what is written in the absence of hearing the mood and tone of the spoken word, but some reliance can be placed upon what is recorded where there is other more reliable evidence.  There are, however, a number of themes running through the conversations as translated and transcribed.  The appellants compare what questions they were asked by police and the answers given.  There is concern about how long it would be before they would be sentenced and the length of sentence to be expected. They discussed the problems associated with being in gaol in Australia as opposed to Thailand, and often complained about food and lack of cigarettes.  There were expressions of concern for family members.  There were a number of references to Mu, Boon and Thep and other persons and expectations of help from “the boss” or “the big boss”.  Wangsaimas and Lee Vanit discussed “the boss” indicating that they both knew him, or of him.  Wangsaimas complains about the failure of a guarantee that everything would be all right, and complains about there being no Thai vessel in Darwin harbour when they arrived.   It becomes clear that the Captain does not want to continue to be confined in the same cell as the other two, and there was no discussion between him and them that would indicate that they had known each other prior to this venture.  Lee Vanit and Tansakun made plans as to how they might answer questions from the police concerning their lack of knowledge about the heroin being on board.  They discussed between themselves the confusion regarding their respective names.  They consider concocting a story that the police bashed them for their confessions.  (They made no confessions to the police).

Wangsaimas Statement and Evidence
		Wangsaimas had provided a statement to investigating police and undertook to give evidence upon the trial of the five co-accused who had entered pleas of not guilty.  He gave evidence before his Honour identifying the statement that he had made and said that it was true, and also confirmed that what had been put by his counsel to the Court as to his personal background, family, education and economic position, was also true.  Specifically he said that the amount of money set out on the statement which he was to receive from the venture was correct.  He was not cross-examined either by counsel for the Crown or by counsel for the co-accused as to the truth of the matters set out in his statement nor his confirmation as to what his counsel had put to the Court.  It is plain from that statement that Wangsaimas was aware of the purpose of the journey from Thailand to Darwin prior to sailing, although claiming to having first agreed only to sail the vessel to Indonesia to exchange for another and having made preparations to that end.  He said that after being informed of the true purpose of the journey, he told Boon that he did not want to go, but had been told by Boon that he had to and was offered 300,000 baht to do the trip, being informed by Boon that “it was not a risky job because if something happened you just throw it in the water” and he also said: “it should not be a problem anyway as it would be hidden underneath the hull”.  He said that as to the 300,000 baht he was to get 100,000 on the day he sailed and the balance when he finished the job.  He also said that Boon had transferred 150,000 baht to his account at a Bangkok bank to pay for all expenses, and he refers throughout the statement to various payments which he made, including to the other five crew members, for fuel and for repairs to the vessel.  The statement contains a great deal of detail as to the preparations for and the voyage itself, and the names of people Wangsaimas says he dealt with.  He says that it was Boon who introduced him to the other appellants, and that he was told by Boon “they were the big boss’ people”.  Boon used the term “they are my people” and instructed him that he was to tell the crew that they were the owners of the vessel.  He said that when at the port, where the heroin was to be taken on board, he inquired of a person called Mu as to whether he could change his mind and not go, but was told by him “don’t talk like that, you have been guaranteed by the big boss that you will be safe”.  He says he was assured by Boon at that time that he should not make too much fuss and that he was told he would get more money which he expected to be 30,000 or 40,000 baht.  

Lee Vanit - Evidence
		Lee Vanit gave evidence confirming that he had read in detail the opening delivered by the Crown to the Court, and that he was prepared to give evidence in support of that opening at the trial of the other crew members who had pleaded not guilty.  In cross-examination he confirmed that he was not a seaman, but had accepted an invitation issued by Thep to go to Indonesia where there would be a change over of boats.  He was to get 100,000 baht which he did not think was unusual because at that time he was unemployed and all he wanted to do was to pay back money that he owed his boss (a former business associate).  He said that once he was told about the heroin on the boat he did not expect to get any more money.  He said that he did not know about the heroin until after the journey had begun, and indeed after it had been loaded on board the vessel.  Referring to the transcript of the recorded conversations, he denied that he knew Boon, but knew of him as a result of his name being mentioned on the boat, amongst others.  When asked, he did not challenge what had been recorded, saying that he could not remember.  He denied the extent of his involvement as set out in the statement of Wangsaimas.  He also specifically denied that before he boarded the boat he knew that his job was to facilitate delivery of the heroin to Darwin.  In re-examination, he said that he had been provided with tape recordings of conversations in the police cells and tried to listen to them, but he found them confusing and could not really hear them.  Asked as to his emotional state at the time the conversations took place, he said he was really confused and very nervous.  “I still remember the first day when I went to the gaol, one of the police came up to me and say: “You must say.  If you don’t say, he did this.  So I was really confused.”  His counsel then put: “and when you say “He did this” you demonstrated as if a gun was being held to your head”, and he replied “Yes”.  When asked as to the affect that that had upon him he said: “I’m really afraid of death”.

Tansakun - Evidence
		The appellant Tansakun also gave evidence and confirmed that he had had interpreted to him the opening of the Crown case and affirmed his preparedness to give evidence at the forthcoming trial of the other crew members in support of it.  

		In cross-examination Tansakun revealed that the name in the seaman’s book, which had been given to him by Thep, was not his name, that he had only ever used it for the purposes of the boat trip and that he did that at the instigation of Wangsaimas.  He said his real name was Lee Anchai.  He also said that he had been induced by Thep to go on a journey to Indonesia to change the boat for another.  He confirmed he had never been in a boat before, but he was to receive 100,000 baht, which he did not think unusual because with that amount of money he could buy a lot of things.  He confirmed that it was a very large sum of money for such a relatively easy job.  It would take two or three years to make such a sum in his business, and he expected to be on the journey for two to three weeks.  He denied that he knew Boon or Mu, and said that he was told by the Captain on the boat that he had to do what he was told, such as to cook and to steer.  He said that he first learnt about the heroin after it had been loaded onto the boat and when it was being put into the container.  He denied saying some things recorded in the transcript.  Although the transcript shows an exchange of conversation between him and Wangsaimas, in his evidence he said that because of language problems they could not understand each other very much when on the boat.  He said he did not remember the conversation recorded in the transcript having taken place.  When cross-examined by counsel for Lee Vanit, he confirmed that when he first went to the boat he went with Boon and said that Boon introduced him to the Captain as one of the crew members, but later claimed he did not really know a person by the name of Boon and said he had been really referring to Thep.  He also denied knowing Mu.  He said that all along he thought he was being asked about Thep, and so he was answering about Thep.

		The Crown’s opening contained no allegation that Lee Vanit or Tansakun were in charge of the heroin.

Conclusions as to Findings of Fact
		His Honour was confronted with conflicting evidence from a number of sources.  There were discrepancies in the evidence emanating from each of the appellants and as between them.  We would not be prepared to place much weight upon the evidence disclosed from the recording of the conversations in the cells.  We regard that material, by itself, as unreliable to form a basis for drawing conclusions beyond reasonable doubt.  However, it does disclose material which could well be regarded as being inconsistent with the material put forward on behalf of Lee Vanit and Tansakun, in particular.  As to the role of those two appellants, his Honour had the evidence of Wangsaimas, which required to be treated with caution, given the possibility that he would seek to minimise his own culpability.  Wangsaimas was not cross-examined by their counsel, despite being given an express invitation by the trial Judge to do so.  Wangsaimas admitted to being the man in charge of the vessel and that he departed from Thailand knowing that the heroin was on board and its destination. We are not sure as to what his Honour meant when he suggested that Wangsaimas knew about the purpose of the journey from “the outset”.  Wangsaimas admitted that he knew about it before leaving Thailand, that he was told he was to take heroin to Darwin by June 9th, and that he chose to proceed, not because there was any threat made to him, but rather because of the guarantees that were made to him that everything would be all right.  We consider his Honour was in error in finding that Wangsaimas’ story was implausible because he had only expected to receive 100,000 baht even though he later discovered that the innocent voyage had turned into an illicit one.  Wangsaimas was not cross-examined on any of his evidence, and his statement contains reference to increased remuneration.  There is no evident reason as to why his Honour should have rejected that evidence, but the error is not significant, except perhaps for his Honour’s evaluation of the value of Wangsaimas’ offer of co-operation to the authorities. 

		As to the role of the other two appellants, for the reasons given by his Honour in finding that their story was implausible, we would not be prepared to hold that he was wrong in his conclusion that they were in charge of the heroin, and responsible for seeing it safely landed on Australian shores and into the hands of the distributors from there.  There can be no plausible alternative explanation for the lies which they told other than to minimise their responsibility.  Having failed in that, it is open to draw the inference that their degree of responsibility and involvement was greater than that to which they were prepared to admit, and to rely on the evidence of Wangsaimas, supported to some extent by the tapes of the cell conversations, to find their true role.  

		In our view the extent of the involvement of each of the appellants in the crime was broadly as found by his Honour.  Notwithstanding that we may not have been prepared to place as much weight as did his Honour on some aspects of the evidence, his findings as to their respective roles ought not to be disturbed.  The findings as to the quantity of heroin imported, that Wangsaimas was the Captain of the vessel used for the importation, that he was well aware of what he was doing before he left Thailand and opted to continue, and that the other two appellants were those responsible for the safe keeping and delivery of the heroin into this country, remain.  The found objective circumstances of the offence and the role of each of the appellants in it is not in the least diminished for the purposes of considering whether a life sentence was an appropriate penalty in each case.

Antecedents
		His Honour dealt with the antecedents of the appellants as follows:

“Little is known of the antecedents of any of the prisoners, outside what each has had to say about himself.  From the prisoners I have heard as follows:

The prisoner, Wangsaimas is 43 years of age.  He is a Thai national.  He is one of three children, having a younger brother and sister.  His formal schooling ceased at fourth level at primary school.  However, he is sufficiently educated to have obtained a certificate to be master of a vessel.  He is literate in Thai and currently illiterate in English.  He is married with two children, a boy aged 16 and a girl aged 15, both of whom are currently at school.  His wife works as a shop assistant.  His parents, who are in their 70s, work part-time as labourers.  Wangsaimas, ordinarily, supports his wife and children, his parents and his sister, who lived with his parents.  No prior criminal conduct is alleged against him.

The prisoner called Lee Vanit is 31 years of age, without family or friends.  He was born in Chang Rai, a northern province of Thailand.  His language, which has its origins in Thai, is exclusive to the region.  He understands ordinary Thai with some degree of difficulty.  He did not share the mother tongue of the other members of the crew and captain but could understand Thai.  Whilst Mandarin is not his mother tongue, he has a command of Mandarin.  He was born of a class of people who originally came from China and settled in Northern Thailand and who, I am informed, are rejected by both Chinese and Thais.  He has no formal education.  Illness took his parents and his sister.  After they died he went to Bangkok where he gained employment working in a factory called Crystal Classics.  He worked there for about two years and gained some English from fellow employees.  He was more familiar with English than anyone else on board the Bahari 314.  He was recruited to the voyage by Thep.  He played no part in the preparation of his seaman’s book.  He had not met the prisoner Wangsaimas or the rest of the crew prior to the voyage.  No prior criminal conduct is alleged against him.

The prisoner Tansakun is about 36 years of age.  He was born on the border of Burma and South Thailand.  The land where he was born then constituted part of Burma, it is now part of Thailand.  He had little formal education.  Throughout his teen years and early 20’s he worked for his uncles in a field.  He subsequently became a small-time trader in trinkets, artefacts and cloth, trading across the border between Burma and Thailand.  This involved working in Bangkok, partaking in local and tourist trade.  He is married and has one child of 18 months.  He was recruited to the voyage by Thep and, like the prisoner Lee Vanit, knew no-one of the crew before 16 June 1994.  No prior criminal conduct is alleged against him.

Thus, none of the prisoners have a prior criminal record, all came to Australia specifically for the criminal purpose of importing heroin in which they had all joined.  They differ in age and marital status.  Their personal backgrounds, so far as they were put before the court, were not unsatisfactory and the matter falls for sentence on the basis of three men with nothing previously known to their discredit, combining to bring into this country a very large quantity of heroin - an offence which exposes each of them to a maximum of imprisonment for life cf Chenkovit (1987) 30 A Crim R 95 at 96.”

Standard of Proof in Sentencing on Plea of Guilty
		His Honour said that in approaching this matter he adopted a standard of proof beyond reasonable doubt.  Whether that is the law in relation to these proceedings may be open to debate, but it is not necessary to decide this question.
		For present purposes we are prepared to accept his Honour’s views as to the appropriate standard.  We also note the remarks of Pidgeon J. in Lindsay Harold Salisbury (1994-95) 76 A Crim R 565 at p589, which in some respects are applicable to this case:

“In many drug importation cases, of the type in which the applicant participated, all that is known is that the offenders had landed in Australia with large quantities of the prohibited import.  In many cases the offenders exercise their right to make no statement whatever, or in order to confuse the authorities, may have prepared statements containing misleading information and minimising the part that they have played.”

Was the Life Sentence Justified?
		The following is an extract from his Honour’s remarks on sentence adequately demonstrating his approach to this aspect of the matter:

“An appropriate sentence is to be arrived at having regard to a number of considerations including the following:

1.	The nature of the offence and the maximum penalty therefor as prescribed by Parliament; sentencing involves “‘steering by the maximum’, as the process is called”, as Walters J said in Nash v Whitford (1972) 2 SASR 333 at 334.

2.	The nature, quantity and value of the drug involved.

3.	The circumstances surrounding the offence and the manner in which it was committed and whether it was committed with deliberation over a lengthy period.

4.	The expense and degree of pre-meditation and planning involved, the duration and sophistication in the planning and carrying out of the offence.

5.	Whether the offence was a commercial enterprise carried out in the expectation of large profits to the perpetrators or to others.

6.	The position of the prisoners in the hierarchy of the drug trade, their degree of responsibility, the level of their active participation and whether they participated as principal, instigator, link-men, mere couriers or otherwise.

7.	The degree of co-operation with the authorities in the past and undertaken for the future.

8.	The status of the prisoners, whether foreign nationals who have come to Australia with the sole and express purpose of committing the offence.

9.	Personal circumstances of the prisoners, whether their activities fed an addiction, their age, marital status and other general circumstances.

10.	Prospects of rehabilitation.

11.	Sentences customarily imposed for the same or similar offences.

12.	Mercy.

13.	Whether the protection of the public is peculiarly involved.

14.	The degree to which the retributive, punitive, deterrent, preventative and rehabilitative aspects of punishment should be reflected in the sentence, and, reflecting the general sentencing principles referred to in Webb v O’Sullivan [1952] SASR 65 at 66, and Yardley v Betts (1979) 1 A Crim R 329, considering what is the least sentence that can rightly or justly be passed to mark the nature of the crime and the public disapprobation thereof.

15.	Whether the case in all its circumstances is a case in or near categories identified as the worst classes of case which may attract the maximum sentence.

16.	The circumstances in which the prisoners come before the court; whether they have confessed their guilt, whether they are frank with the court, whether they have entered a genuine plea of guilty, whether they are contrite and remorseful.

In the course of submissions, I was referred to a number of cases involving the sentences for recent substantial heroin importations including:

	R v Yun Choi Ng
(unreported, 25 July 1991 NSW CCA) Gleeson CJ, Lee CJ at CL and Hunt J)

R v Cheung Ying Lun
(unreported, 6 August 1993 NSW Supreme Court) Badgery-Parker J

R v Che Yook and Another
(unreported, 21 December 1994 NSW Supreme Court) Simpson J

R v Huan Zi Wang and Others
(unreported 22 December 1994 WA Supreme Court) Nicholson J

R v Peter Kwong Chin Tan
(unreported 20 March 1995 Vic CCA) Phillips CJ, Crockett and Hampel JJ

R v Chan Kam Wah and Others
(unreported 13 April 1995 NSW CCA) Hunt CJ at CL, Smart and Studdert JJ.

It has been said many times that general deterrence is of primary importance in cases of the present kind.  The following statement by Brennan, Deane and Gallop JJ in Tait (1979) 46 FLR 386 at 399, 24 ALR 473 at 485 has often been referred to with approval:

“On the other hand the deterrent aspect of punishment is of primary importance in cases of this kind.  The sentence should demonstrate to others tempted to engage in lawlessness on a vast scale that the punishment to be imposed will be calculated to protect society from the deliberate attack made upon it.  When an organized, costly and complex offence is contemplated, the risk of apprehension and the severity of punishment is evaluated; and thus there can be no other class of case in which the deterrent effect of punishment can more confidently be assumed to operate.  Those who deliberately choose to run the risk of punishment in order to acquire a profit from the venture cannot point to mitigating circumstances of the sort which stand the chance offender in good stead.  The extent to which a sentence recedes from the maximum in cases of this kind is limited by the necessity to impose sentences of unequivocal severity as the most efficient means available to the courts to enforce the relevant prohibition.  Our attention was directed to a number of unreported decisions of the Australian courts which expressed or applied this approach when dealing with drug trafficking on a large scale.  It is a sound approach.”

In Cheung Ying Lun, Badgery-Parker J said he entirely agreed with and endorsed the following remarks of Sully J when sentencing participants in a heroin importation case:

“The introduction of such a quantity of heroin onto the streets of this city, State or Commonwealth could not but result in a train of human misery, degradation, ruin, disease and even death on a scale barely imaginable.  ... it is time to reaffirm at least the following propositions:

1.	the importation of heroin into this country in any amount and at any time constitutes a deliberate threat to the well being of the Australian community.  The same is to be said of any form of trafficking in heroin within this country.

2.	the importation or the attempted importation of, and the trafficking or attempted trafficking in a quantity of heroin of the amount here in question is in a very real sense a declaration of war upon this community.  It is a distinct challenge both to concepts of human dignity and to moral values otherwise which are fundamental to our way of life.  It is no less a challenge to the rule of law which is in the end the ultimate guarantor of the personal freedoms and of the social stability which all of us Australians take for granted.

3.	in the face of such challenges each of the institutional supports of our society has a role to play.  That of the courts is to punish and deter according to law.  Obviously, the courts alone cannot meet adequately, let alone defeat, the challenge of which I have been speaking.  What the courts can do is to punish drug related crime in a way which signals plainly to drug traffickers, especially foreign drug traffickers, that the courts are both able and willing to calibrate their sentences until a point is reached at which, to a significant extent even if never perfectly, fear of punishment risked will neutralise the greed which is the only possible motive of those who, like the present prisoners, engage in drug related crime when they are themselves not drug dependent.” (at pp23-4).

To that may be added the following remarks of Simpson J in Che Yook and Another, supra:

“It is unnecessary and would be superfluous for me to add to the volumes of words that have been written by members of this Court and the Court of Criminal Appeal concerning the consequences to the community of illegal drug trafficking.  The victims of this trade, as they take part in this and other courts in the sorry parade of drug users and abusers whose lives and whose families lives are destroyed by the narcotic that these prisoners, would, had their plan proceeded to fruition, have unleashed upon the Australian community, are a constant reminder of the reasons for the attitude that has been adopted, and the sentences which must be imposed, if any serious contribution is to be made by the courts to the elimination of the drug trade.  Sentences must be calculated to create an unfavourable balance with the huge profits that are, apparently, to be made.  The ever increasing quantities of drugs imported into this country will be met with ever increasing sentences.  Sentences must be proportionate to the death and destruction that are the end result of those importations.  The devastation that would have been worked in this community, had this importation not been thwarted, can scarcely be imagined.” (at p6).

I agree with these remarks.  

The serious nature of the offence as defined by the Customs Act and the gravity of the criminal conduct of the prisoners and the magnitude of its implications for all Australians is only to be appreciated in full realisation of the menace posed by international illicit trafficking in narcotic drugs.

The 1988 United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Drugs, the text whereof is to be found in schedule 1 of the Commonwealth Crimes (Traffic in Narcotic Drugs and Psychotropic Substances) Act 1990 records in sober and sobering words that the parties to the convention are, amongst other things:

“Deeply concerned by the magnitude of and rising trend in the illicit production of demand for and traffic in narcotic drugs and psychotropic substances which pose a serious threat to the health and welfare of human beings and adversely affect the economic, cultural and political foundations of society”,

and are:

“Deeply concerned also by the steadily increasing inroads into various social groups made by illicit traffic in narcotic drugs and psychotropic substances, and particularly by the fact that children are used in many parts of the world as an illicit drug consumers market and for purposes of illicit production, distribution and trade in narcotic drugs and psychotropic substances which entails a danger of incalculable gravity,”

and they recognise that:

“The links between illicit traffic and other related organized criminal activities which undermine the legitimate economies and threaten the stability, security and sovereignty of states,

and that they are:

“Aware that illicit traffic generates large financial profits and wealth enabling transnational criminal organizations to penetrate, contaminate and corrupt the structures of government, legitimate commercial and financial business, and society at all its levels”.

The Commonwealth of Australia is a party to that convention and thus publicly acknowledges these things, as must, and does, this court.””.

		Continuing to look at the objective facts of the offence, his Honour took into account some lack of sophistication in the execution of the importation, such as the aborted attempt to employ the submerged metal containers, the running aground of the vessel, the running out of fuel, and the entry into Darwin Harbour in a boat, the nature of which invited attention.  He took into account that the offence then under consideration might have been worse (see paragraph 5 in Article 3 to the Convention) in that there may have been a greater quantity of drugs, the appellants may have been higher up in the hierarchy, they may have used violence to defend themselves and their load, they may have been positively shown to be more intimately a part of the criminal enterprise, and they might have attempted to, or in fact, corrupted, Australian authorities, and the heroin itself may have been distributed rather than intercepted.  He reminded himself from the words of Wanstall SPJ. in the case of R v Manson [1974] Qd R 191 at 202 that there is no attraction in the argument that “the maximum penalty should never be imposed because the sentencing court cannot be sure that some day there will not be a worse case”.  The fact that the appellants might only be regarded as transporters of the prohibited import did not strike his Honour as being a relevant factor in that the charges against them were that they were importing narcotic goods, and in the commission of that crime they were the principal offenders (The Queen v Tait (1979) 46 FLR 386 at 396 and (1979) 24 ALR 473 at 483).  

		His Honour’s starting point of imposing a sentence to life imprisonment in each case has not been shown to have been an erroneous exercise of discretion.  Whether he should have applied s16G of the Crimes Act 1914 (Cth), or otherwise mitigated that penalty, however, is in question.

Application of s16G Crimes Act
		That section reads:

“If a federal sentence is to be served in a prison of a State or Territory where State or Territory sentences are not subject to remission or reduction, the court imposing the sentence must take that fact into account in determining the length of the sentence and must adjust the sentence accordingly.”
		See also s19AA.
		There is no evidence that a discretionary sentence of life imprisonment imposed in the Northern Territory in respect of Territory offences is subject to remission or reduction as a matter of course.  The prerogative of mercy is retained (see s432 Criminal Code Act (NT)).  There is no evidence of any established practice in that regard.  The Commonwealth Attorney-General has power to grant a licence to a person serving a federal sentence to be released from prison (s19AP).  That provision applies to a person subject to a federal life sentence (s19AP(6)).  The words “federal life sentence” are not defined, but they must refer to a sentence to life imprisonment imposed upon a person convicted of committing an offence against a law of the Commonwealth.

		It is accepted, at least in New South Wales, that s16G applies to an indeterminate life sentence.  The debate there has been as to how it is to be applied.

		On its face, s16G applies to all federal sentences, including federal life sentences.  However, as cases show, there are difficulties in applying its terms to sentences to life imprisonment.  There can be no certainty about basing the sentence, for the purposes of calculating the remission or deduction, upon life expectancy, and such a method is capable of producing injustice as the decision of the New South Wales Court of Appeal in R v Che Yook and Sae Sung (unreported 24 November 1995) demonstrates.  On the other hand, there is no judicially determined consistent method of choosing a fixed term in substitution for life sentence.  It could not have been the intention of parliament that s16G should operate arbitrarily, unfairly or inconsistently in relation to prisoners sentenced for life.  

		On the material made available to this Court, a convenient starting point for consideration of the difficulties inherent in applying s16G to life sentences lies in the remarks of Badgery-Parker J. in R v Cheung Ying Lun, Supreme Court of New South Wales Criminal Division, unreported, 6 August 1993.  His Honour was there dealing with an offender convicted after trial by jury of importing 50 kilograms of heroin.

		After considering what Hunt J. had to say in R v Paull (1990-91) 20 NSWLR 427 at 430-431 regarding the parliamentary intention behind s16G together with s19AA(1), that is, to provide some uniformity in the maximum time which could be spent in custody by a federal offender and agreeing with it, Badgery-Parker J. went on to raise the question whether the section can, or was ever intended to apply, where the sentence otherwise appropriate was a life sentence.  He noted the difficulty of applying remissions to life sentences because there was no certain terminating date from which a remission could be calculated, and that as far as his researches showed, no State or Territory had provision for remission in respect of such sentences.  Counsel before his Honour had not suggested that there was any such provision.  “If no other State provides for remissions in respect of life sentences, then the potential lack of uniformity to which s16G appears to be directed does not exist” he said (at p30).  In holding that s16G did not apply, his Honour had regard to what was said in the case of Ng Yun Choi (New South Wales Court of Criminal Appeal, unreported, 25 July 1991) where Sully J. at first instance had held that the mandatory adjustment requirement by s16G would be achieved, reasonably, by substituting for life a sentence of 25 years, but with no attached non-parole period, before arriving at a final head sentence of 12 years imprisonment.  

		In the Court of Criminal Appeal, which was called upon to re-sentence the appellant Ng for other errors at first instance, Gleeson CJ. with whom Lee CJ. at CL. and Hunt J. are reported by Badgery-Parker J. to have said: 
“One of the principal difficulties in sentencing this applicant arises from the need to apply the provisions of s.16G of the Crimes Act.  Counsel who appeared for the applicant and counsel who appeared for the Crown both frankly acknowledged that they were perplexed when confronted with the task.  In my view, leaving aside the mitigating circumstances to be taken into account in favour of the applicant, which consists principally of his plea of guilty, his past and future co-operation with the authorities and the circumstances in which he is confined in prison, and having regard only to the objective circumstances of the matter, this would be a case which warranted the maximum penalty, which is life imprisonment. (Emphasis added).

The application of s.16G to an indeterminate sentence raises a problem, and neither counsel have been able to submit any possible alternative solution to that problem other than to take the course of paying regard to the experience and practice in relation to terms of persons sentenced to indeterminate sentences prior to the enactment of this amending legislation, and to endeavour to make a judgment as to the consequences of the operation of a system of remissions against that background.  This is not an exercise that can be undertaken with any degree of mathematical accuracy or analytical certainty.  However, I consider that it is reasonable to begin with the proposition that the objective circumstances of the case which if they stood alone merited a head sentence of imprisonment for life, in the light of s.16G should be taken as warranting a head sentence of 20 years imprisonment.” (at p31).

		Badgery-Parker J. said at p34 that it was abundantly clear that the Chief Justice was endeavouring to apply s16G in the circumstances of that case so as to arrive at the proposed sentence of 20 years.  He had noted that it did not appear from the judgment in the Court of Appeal that any submissions were addressed on the question as to whether s16G was applicable at all, but pointed out that that Court was aware of the difficulty in applying the section to an indeterminate sentence and clearly accepted that it was obliged to do so.  His Honour felt bound by that, and at p35 considered the adjustment which should be made in the case before him, “accordingly” and said:

“That must mean, that the court is to make such adjustment to the sentence in the particular case as is appropriate in that case having regard to the fact that the particular prisoner involved will serve his sentence in a New South Wales prison.  It seems to me that that factor is not to be taken into account in isolation from all of the other factors which dictate what the appropriate sentence should be.  It remains necessary to impose a sentence which fully reflects the criminality involved and fulfils the overriding purpose of general deterrence.  Given the importance of those factors in this case, and noting that in any event life sentences are not generally subject to remission or reduction, I have come to the conclusion that the adjustment which should be made “accordingly” is nil.”

		In R v Che Yook and Sae Sung, supra, (after Angel J. had sentenced these appellants) the Court of Appeal did not agree with Simpson J. at first instance, who approached the application of s16G to an indefinite life sentence by beginning with a calculation in broad terms of the life expectancy of the prisoner involved and then applying what was described by her as the “remission factor” to the figure thus arrived at.  His Honour Chief Justice Gleeson said: 

“Although in some earlier cases, for the purpose of testing the reasoning of individual judges, people have worked backwards, as it were, from sentences that have been imposed to theorise about possible commencing points for the process of reasoning of an individual judge, so far as I am aware, and so far as counsel can indicate, there is no previous case in which a judge faced with a task of applying s16G to an indeterminate life sentence has engaged in the exercise set out above.  In my respectful view it is inappropriate.”  (at p9).

		His Honour agreed with the learned trial judge that even allowing for the appellant’s plea of guilty, the objective circumstances of the case were so serious that, subject to s16G, it was appropriate to treat it as a case that would have warranted an indeterminate life sentence, but after taking into account the provisions of s16G and all other provisions required to be considered by the Crimes Act, his Honour was of the view that an appropriate sentence was imprisonment for 24 years with a non-parole period of 18 years.  Allan J. agreed and Sully J., whilst in general agreement with what had been said by the Chief Justice, said: “In a proper case, a sentence of life imprisonment will, in fact, be imposed with no s16G adjustment” noting the approach adopted by Badgery-Parker J. in R v Cheung Ying Lun (unreported, 6 August 1993 NSW Supreme Court).

		Angel J. also agreed with the approach by Badgery-Parker J. as to the applicability of s16G to a life sentence, and held further, that if it did apply, then any adjustment which should be made “accordingly” in this case was, in any event, nil, “given the necessity to impose a sentence which fully reflects the criminality involved and which fulfils the overriding purpose of general deterrence”.

		Having examined the matter ourselves in the light of all the submissions and the cases made available, it does not appear clear that the Court of Criminal Appeal in New South Wales has had presented to it any argument as to the applicability of s16G to life sentences.  Such sentences are rare.  That there are not many cases in which the need to examine s16G in relation to life sentences is not surprising.  There is support to be found in the Crimes Act for the proposition that s16G does not apply to life sentences.  The Act suggests that such sentences are capable of remaining as sentences for life rather than by being reduced to a fixed term after taking into account the fact that the sentence is not subject to remission or reduction: see for example s19AB(1)(b), 19AF(2), 19AL(2), 19AR(1)(b), 19AR(3)(d) and 19AP(6).  Further, there is no provision for remission or reductions of life sentences in any place in Australia.  To the extent that prisoners serving life sentences are released, they are released on licence, but are still subject to the life sentence thus imposed.  If the purpose of s16G is to achieve uniformity in the maximum period of time a person could spend in custody, it is impossible to see how this could be achieved in the case of life sentences.  In the case of Esmond Arnold Mooseek (1991) 56 A Crim R 36 the offender had been sentenced to a number of terms of imprisonment, including one for life, but we note that on appeal to the Court of Criminal Appeal the application of s16G was not in question.  No mention is made of it.  It was not the subject of an application for leave to appeal against sentence.

		With the greatest of respect to the Court of Criminal Appeal of New South Wales, and bearing in mind the desirability that appellate courts should be consistent if at all possible in the approach taken to the interpretation and application of Commonwealth legislation (per Starke J. R v Parsons [1983] 2 VR 499 at 508), in our opinion s16G does not apply to life sentences imposed under Commonwealth Acts.  Further, although it does not fall for consideration, we are respectfully unable to agree that the word “accordingly” in s16G enables the sentencer to take into account factors other than that related to the absent remission or reduction in making any adjustment to a proposed fixed term sentence.  We think that word is to be restricted in its application to the adjustment called for by taking into account the missing remission or reduction factor alone.


Crimes Act Section 16A
		In determining a sentence to be passed in respect of a person for a federal offence, a court must impose a sentence that is of a severity appropriate to the circumstances of the offence (s16A(1)).  However, it is made clear by subs(2) that the “circumstances of the offence” are intended to encompass considerations which go beyond the commonly accepted meaning of those words.  General deterrence is not a matter specifically referred to in the list of matters which a court must take into account, but the preface to the list enables a court to pay due regard to it, if relevant in the particular case (Director of Public Prosecutions (Cth) v Said Khodor El Karhani (1990-91) 21 NSWLR 370 at p377). 

		The thrust of the appellants’ submission is that his Honour failed to give sufficient weight to matters which could lead to a reduction of the sentence from the maximum.  Two matters were particularly urged upon this Court.

Section 16A(2)(g) - If the person has pleaded guilty to the charge in respect of the offence - that fact.

		What is required in taking into account the fact that a person has pleaded guilty?  It has never been suggested that such a plea is a factor which could increase the penalty.  It is seen as being open to be used as a factor mitigating penalty, but not always.  The various approaches adopted by the courts were examined in some detail in this jurisdiction in David Dixon Jabaltjari (1989-90) 46 A Crim R 47.  At p61 Asche CJ. concluded his extensive review of the authorities:

“The rationale for taking into account a plea of guilty should therefore concentrate upon the individual and, unless outweighed by other factors, should operate favourably to the individual if true remorse is shown, or circumstances from which, from a realistic point of view, remorse may be inferred; or because the plea represents a realistic appraisal by the accused that he knows that he has done wrong and must be punished, and therefore exhibits prospects of rehabilitation through self-knowledge, that is, “an honest plea of guilty”.  In my view most pleas of guilty could be placed in one or other of these categories (and often in both) and it is neither necessary nor desirable to accept that a plea of guilty will lead to mitigation if that mitigation is only on the basis that the courts will be spared expense and will function more efficiently.  The fact that witnesses, particularly witnesses in sexual cases, may be spared the humiliation of giving evidence can, I think, be placed under the broad category of contrition, as a recognition that suffering has already been caused and should not be continued.”

		Similarly, Martin J. at p76:

“It is not possible, I think, to exhaustively formulate all of the circumstances in which a discretionary allowance should be made in favour of an offender who pleads guilty.  However, the cases to which I have referred, and the general principles of sentencing, lead me to the view that for the benefit to be available, there must be found, or inferred from the plea, something subjective to the offender going to his contrition or desire to cause no more harm.  Inherent in such a finding or inference, based upon the plea or such other evidence as is available, is the notion that by the time the plea is entered or indicated the offender’s rehabilitation has at least commenced, he or she having accepted responsibility for the criminality involved in the conduct making up the offence.

There is one matter referred to in Shannon and some of the other cases which I am most reluctant to follow.  That is that a benefit may be extended to an offender on the basis that the guilty plea saves time, expense and delay in the criminal justice system.  Those factors are consequential upon the plea.  It seems to me that it is what motivates the offender to plead guilty in relation to the offence which may count in his favour, not the benefits which might flow to others unconnected with the offence.”

		Angel J. at p81 said he would:
““energetically repudiate” the idea that the length of loss of liberty can turn on factors such as administrative convenience”.

		In this area this Court has taken a different course to that adopted elsewhere in regard to the significance of a guilty plea in reducing court delays and other burdens associated with criminal trials.  To the cases referred to in Jabaltjari there may be added Clinton John Dodge (1987-88) 34 A Crim R 325 at p330-1 (Court of Criminal Appeal of New South Wales); Smith & Smith (1988-89) 39 A Crim R 48 at 53-54 (Federal Court of Australia) and El Karhani supra, at p382.
		In this case his Honour expressly took into account the pleas of guilty but did not discuss the significance, if any, which he attached to them, except to say that “the subjective and mitigatory circumstances that exist in the present case are insufficient to impose anything less than a sentence of imprisonment for life”.

		The appellants’ intentions to plead guilty were made known long before they were entered.  The submission on their part is that they were deserving of a substantial discount, although conceding that they were in part motivated to plead guilty and to give evidence for pragmatic reasons.  It was urged upon us that the court should in those circumstances respond pragmatically.  We confess to having some difficulty in applying pragmatism to either the plea or the anticipated judicial response.  As to Wangsaimas, he had confessed to his involvement in the crime.  The other two appellants had not done so in their interviews with police, but it is understood that they indicated their intention to plead guilty some time before the matter came on for trial.  There was a great deal of evidence upon which the prosecution could rely in seeking their conviction.  They had come into Darwin harbour on board a vessel alongside which was found a bag containing heroin, and nearby under the water, two further bags containing heroin were found tied to an engine block.  The wrappings on the bags could be matched with material on the boat; there was evidence on board as to the commencement point of the voyage and the route which it had followed.  They were aware that the five crew members were witnesses to all that had occurred on board the boat.  Reference was made to Christopher Clarence Hall (1994-95) 76 A Crim R 454 in the joint judgment of Crockett and Southwell JJ. at pp469-70:
“An approach to the question of taking account of a plea of guilty which proceeds on the basis that the mitigatory effect of his plea can be “cancelled out” or “outweighed by” an aggravating factor is, we think, impermissible.  That is what we think his Honour has in plain terms expressed himself as having done.

Furthermore, his Honour appears (in the passages quoted) to have reasoned that the more serious the offence the less mitigatory becomes the plea of guilty.  The reasoning is flawed.  In this case, the victims have already suffered almost overwhelming trauma.  To be called upon to re-live that trauma in the witness box would in itself be at the least highly distressing.  The pleas of guilty have excused the victims from attending court.  It may well be said that where crimes of this nature are concerned, the more serious the crimes, the greater the weight to be given to a plea of guilty.

A plea of guilty is a mitigatory factor.  Moreover, it is statutorily stated to be so.  See s4(1) of the Penalties and Sentences Act 1985 (Vic) replaced by s5(2)(e) of the Sentencing Act 1991 (Vic).  The latter provision (which is that now in force) states that:

“In sentencing an offender a court must have regard to -

	...
(e)	whether the offender pleaded guilty to the offence and, if so, the stage in the proceedings at which the offender did so.”

Both provisions were obviously intended to act as an inducement to an offender to enter a plea, furthermore, an early plea, in return for a lesser penalty than otherwise might have been expected to have been passed: see Morton [1986] VR 863 at 867; (1986) 23 A Crim R 433 at 437.  A court may (although such a case would be rare) elect to give no weight to such a plea.  For instance a plea which is no evidence of remorse, is entered at the “eleventh hour” and is made in a case of overwhelming strength may attract no reduction in sentence.  But it will not fail to do so because it is cancelled or outweighed by other considerations of an aggravating nature.  A plea of guilty is a mitigating factor.  It cannot cease to be so because there are aggravating features.  A court’s attitude towards the fact of a plea of guilty is expected to act as an encouragement to enter such a plea.  The issue with which the court is to be concerned is what weight should be given to it in the circumstances.  It is not a question as to whether the weight it has is to be cancelled out by other factors.”

		Phillips CJ. at p467 said:
“I agree with the other members of the Court that the applicant’s plea of guilty was a mitigating factor.  However, I do not think it necessarily follows that the more serious the crimes of an offender, the greater weight to be given to a plea of guilty.  Motivation for such a plea can run the gamut from utter remorse to self-interest and perceived advantage.  I have already noted what the other members of the Court have said as to the limited expression of remorse by the applicant, but there is the factor that his pleas avoided the victims having to give evidence.”

		That was an appeal against sentence arising from a consideration of a number of serious offences, including numerous sexual assaults.  In our opinion, there was nothing in the pleas here, nor anything else in the conduct of any of the appellants, which was evidence of remorse or contrition.  They may have had an expectation that by their plea they would automatically obtain a reduction of what otherwise might be the appropriate sentence, but that is not necessarily a realistic expectation.  We do not accept the proposition that a crime cannot be so heinous that where a maximum sentence is otherwise deserved, it must be reduced because of a guilty plea.  His Honour did not err in the exercise of his discretion in not making an allowance in favour of the appellants on account of their pleas.  

Section 16A(2)(h) - The degree to which the person has cooperated with law enforcement agencies in the investigation of the offence or of other offences.

		His Honour took into account such past co-operation with the authorities as they had given and the undertakings to give future assistance concerning the prosecution of the crew members.  He noted that the statement made by Wangsaimas did not assist the authorities in respect of the Australian connection.  The most that could come of it would be an aid to the prosecution of the crew members who were, in his Honour’s view, less culpable than him and lower in the chain of command of the hierarchy, if guilty at all.  His Honour did not consider that the statement provided to authorities evidenced any contrition on the part of Wangsaimas in that he held that he not been as frank with the Court as he might have been.  His Honour remarked that in his correspondence to Boon he had said he was willing to locate the fourth bag of heroin that had been ditched from the boat.  How his Honour meant to apply that fact is not clear.  In fact the letter did not refer to the fourth bag, but to the remaining three bags.  When only two bags were found attached to the engine block, Wangsaimas suggested that the fourth bag must have floated away.  It is plain that no offer to assist to find the other bags was made to the Australian investigating authorities.  It is difficult to know precisely what his Honour meant when he concluded that Wangsaimas had not been as frank with the Court as he might have been; perhaps his Honour meant the police, bearing in mind the various accounts he had given to them.  As to the offers to give evidence made by Lee Vanit and Tansakun, his Honour did not regard that as being evidence of contrition on their part and noted their lack of frankness with the Court.  They had disowned any connection with the people involved in the drug trade in Thailand and his Honour found that they knew more than that to which they were prepared to admit.  In that his Honour is not shown to be wrong.  As a result of the attitude that they took, they gave no information which would assist in identifying the Australian connection.  In summary, his Honour found that the offer to assist was in relation to prosecution of the co-accused who, if guilty at all, were less culpable.  

		As to Wangsaimas, his statement to police was only being prepared immediately before and during the time of the commencement of the trial, and as to the other two, they provided no such statement, but when called upon, confirmed what the prosecutor had said in his opening.  For an example of a case in which cooperation with authorities led to mitigation of punishment see The Queen v Shrestha (1991-92) 173 CLR 48 at p75-76.

		The appellants attacked his Honour’s findings of fact that the value of the promised assistance, and that already provided, was not significant as it related only to the co-accused of lesser criminality, and because his Honour said they could have provided much more assistance by identification of people higher in the drug chain.  It was suggested that this was not a fair assessment of the evidence.  As to the evidence, it is set out in some detail earlier in these reasons.  Wangsaimas provided information that may have been of assistance to the authorities in Thailand, but we do not know what has become of it.  As to Lee Vanit and Tansakun, if it is accepted that they told lies with a view to minimising their culpability, then it follows that they were in charge of the heroin and responsible for its delivery in Australia and thus had greater information than disclosed.  His Honour has not been shown to be wrong in relation to this assessment of the value of the cooperation given by those two appellants to law and enforcement authorities.

		The extent of an allowance in recognition of assistance given by an offender to law enforcement agencies depends on a number of factors, including the nature of the crime and the quality of the assistance.  High public policy “dictates that prisoners who inform and who render assistance of a high order, ... are to be rewarded by very substantial discount for what would otherwise be their sentence”: McGookin and Robinson v R (1985-86) 20 A Crim R 438 at 449.

		The purpose of giving discounts for cooperation with authorities was discussed by the Court of Criminal Appeal of New South Wales in R v Cartwright (1989) 17 NSWLR 243.  At 252-3 Hunt CJ. at CL and Badgery-Parker J. said:
“It is clearly in the public interest that offenders should be encouraged to supply information to the authorities which will assist them to bring other offenders to justice, and to give evidence against those other offenders in relation to whom they have given such information.
In order to ensure that such encouragement is given, the appropriate reward for providing assistance should be granted whatever the offender’s motive may have been in giving it, be it genuine remorse (or contrition) or simply self-interest.  What is to be encouraged is a full and frank co-operation on the part of the offender, whatever be his motive.  The extent of the discount will depend to a large extent upon the willingness with which the disclosure is made.  The offender will not receive any discount at all where he tailors his disclosure so as to reveal only the information which he knows is already in the possession of the authorities.  The discount will rarely be substantial unless the offender discloses everything which he knows.  To this extent, the inquiry is into the subjective nature of the offender’s co-operation.  If, of course, the motive with which the information is given is one of genuine remorse or contrition on the part of the offender, that is a circumstance which may well warrant even greater leniency being extended to him, but that is because of normal sentencing principles and practice.  The contrition is not a necessary ingredient which must be shown in order to obtain the discount for giving assistance to the authorities.  
Again, in order to ensure such encouragement is given, the reward for providing assistance should be granted if the offender has genuinely co-operated with the authorities whether or not the information supplied objectively turns out in fact to have been effective.  The information which he gives must be such as could significantly assist the authorities.  The information must, of course, be true; a false disclosure attracts no discount at all.  What is relevant here is the potential of the information to assist the authorities, as comprehended by the offender himself”.

		That case was later affirmed in the same Court in Chin Chew Huang (1995) 78 A Crim R 111. There the respondent had freely volunteered assistance to the authorities.  
“That assistance has been of great value to both the State, federal and overseas authorities.  It has resulted in the detection and arrest of persons who would otherwise have gone undetected.  The prisoner has both offered to and has co-operated extensively with the authorities.  His co-operation has resulted in the interception of significant quantities of heroin coming into this country.  It has also resulted in the arrest of eight persons related to the drug ring and other associated drug activities.” (at p112).

		The sentencing Judge in that case also took into account the consequences of the appellant’s cooperation upon his life and that of the family, they having been placed at significant risk.  There was reference to his wife having twice attempted suicide as a result of threats and stress, and it was said that there was a further consequence in that the prisoner “is, and will for the whole of his sentence, be in strict protective custody.  He will be deprived of the benefits and privileges which other prisoners receive whilst in gaol.”  Presumably those findings were based upon material before the Court.  There is no such material in this case. The question of the discount to be allowed to an informer was also reviewed in some detail by Nathan J. in Maxwell Garrick Mundy & Ors (1994-95) 76 A Crim R 92 commencing at p95.  In that case the Court seemingly endorsed what was said by the learned sentencing Judge: 

“It is a matter of high policy that informants be encouraged.  One aspect of the policy of encouragement is that informers should be rewarded by a discount in their sentence.  It is a matter of expediency.  Each case involving an informer must be considered in the light of the policy and its own particular facts ...” (pp98-99).

		We do not seek to diminish the value of the policy, but the particular facts in this case do not satisfy me that his Honour erred in the exercise of his discretion in not reducing the life sentence on account of this factor.

		His Honour gave detailed consideration to other matters which it would be appropriate to consider with a view to mitigating the penalty.  There is no inflexible rule that any or any combination of such matters must result in mitigation of a head sentence.  He noted that none of the appellants had a prior criminal record, and their personal backgrounds, so far as they were put before the Court, his Honour thought, were not unsatisfactory.

		It was urged upon us that given that the appellants were prepared to give evidence at the trial of the five crewmen, their time in prison would be especially arduous and they should be compensated for the hardships that they would have to endure.  That, of course, was the position as at the time his Honour sentenced them and when we heard the appeal.  We think it is irrelevant in the circumstances of this case that the five crewmen were acquitted subsequently to the hearing of this appeal, and thus these appellants would not have to share prison with people whom they betrayed or were prepared to betray.  We have not been asked to reconvene to consider any implications flowing from their acquittal.  The appellants may or may not have to share prison with each other; that depends upon the prison authorities.  They were entitled to be sentenced upon the basis that they would give evidence and that in so doing they could bring upon themselves the hardship referred to.  The Crimes Act contains useful provisions requiring a sentencing court to state the reduction given on account of undertakings of future cooperation, and permitting the Director of Public Prosecutions to appeal to that court in the event that the undertaking is not carried into effect(s21E).

		His Honour does not appear to have expressly taken into account such information as may have been given by the appellants or any of them to the police from Thailand who saw them in Australia.  He was not aware of what that information was, but he was made aware that no prosecutions were pending in that country.

		His Honour took into account all of the matters referred to in s16A(2) of the Crimes Act as were applicable to the case, and we are not satisfied that he failed to apply or misapplied any of those provisions such as would give rise to a need to vary the discretionary judgment to impose the sentences to life imprisonment as head sentences.

		The overriding consideration in his Honour’s view was the requirement of s16A(1), to impose a sentence that was of a severity appropriate in all the circumstances of the offence.  Those circumstances amply demonstrate that the discretion did not miscarry.

		We would affirm the head sentences of life imprisonment in all cases.

Failure to fix a non-parole period
		Section 19AB of the Crimes Act provides that where a person is convicted of a federal offence and sentenced to life imprisonment, the court must either fix a single non-parole period in respect of that sentence or make a recognizance release order.

		In subs(3) it is provided that where, but for the subsection, a court would be required by the section to fix a non-parole period, or make a recognizance release order, in respect of a person, the court may decline to do either if having regard to the nature and circumstances of the offence or offences concerned and to the antecedents of the person, the court is satisfied that neither is appropriate.
		Before his Honour and in this Court, the Director of Public Prosecutions for the Commonwealth said that it was appropriate that a non-parole period be fixed, but acknowledged that whether or not that power was exercised was a matter for the Court.

		His Honour dealt with the matter at the conclusion of his very detailed sentencing remarks as follows:

“I turn to consider whether a non-parole period should be fixed, and, if so, of what length.  Section 19AB of the Crimes Act is the relevant provision.  R v Shrestha (1991-92) 173 CLR 48 is the leading authority.  Having regard to the nature and circumstances of the offence and the antecedents of the prisoners, such as are known to me and as they have seen fit to disclose, I am satisfied that those matters, whether considered jointly or severally, render the fixing of a non-parole period or the making of a recognizance release order inappropriate.

As Burt CJ said in Zaharoudis, which remarks are apposite here:

“There is nothing to be found within the nature of the offence or the circumstances of its commission which would lead one to conclude that a minimum term was appropriate.”

So too, when considering antecedents.

In this case, I am of the view the requirements of justice dictate that the prisoners serve, in custody, the whole of the sentence imposed.

I am able to say and have found that they have not been frank with the court.  I am unable to discover any reason for reducing the head sentence on account of mercy.  It is not possible to make any secure finding as to the prospects of rehabilitation.  There is no apparent ground for reducing the period in custody in order to allow an opportunity for rehabilitation.  There is no apparent public benefit in allowing that opportunity.

Given these matters, that is the nature and circumstances of the offence and the antecedents of the prisoners, such as are known to me, I am satisfied that it is not appropriate to either fix a non-parole period or make a recognizance release order.”

		In Sullivan & Rigby (1986-87) 26 A Crim R 205 this Court held that the word “and”, in similar Territory legislation, has a conjunctive meaning, the effect being that while both factors, that is, the nature of the offence and the antecedents, must be considered, each considered separately must warrant a conclusion that a non-parole period should not be fixed.  In so doing the Court followed Beck v R [1984] WAR 127 ((1983-84)10 A Crim R 168).

		His Honour was plainly substantially influenced by the nature and circumstances of the offence.  It is a recurrent theme throughout his sentencing remarks, and the imposition of the sentence of life imprisonment has not been shown to have been wrong, for the reasons already given.

		As to the antecedents of the appellants, his Honour had grave reservations that he knew enough about them, and the inference is that he may well have felt that he had been positively misled.  For the most part, the burden of proof is on an offender to prove matters going to mitigation of penalty.  A wide variety of antecedents are matters peculiarly within the knowledge of the offender.  Usually a prosecutor is prepared to accept matters going to antecedents given from the Bar table except where expertise is required in, say, psychological or psychiatric reports.  On the other hand, it is the prosecutor who brings forward evidence of prior criminality if relevant to the sentencing process.  In the Territory, and we think many other jurisdictions, there is power in a sentencing court to obtain from independent authorities a pre-sentence report which often deals with the offenders’ antecedents.  There is no power to obtain such a report under the provisions of the Crimes Act.  His Honour’s reservations concerning the antecedents of the appellants, could not be used so as to deny them the right to have a non-parole period fixed.  At worst, for the appellants, the absence of satisfactory evidence as to favourable antecedents could have the effect of little benefit being allowed on that account.  The absence of acceptable evidence as to antecedents cannot properly warrant a conclusion that a non-parole period should not be fixed.  On the other hand, if the evidence as to antecedents was accepted, then such a conclusion could not be warranted either.  Either way, the precondition as to antecedents provided for in s19AB(3) is not met.  In this respect his Honour erred.  The nature and circumstances of the offence may not be allowed to dominate consideration of the question whether or not to fix a non parole period.

		It is therefore necessary for this Court to consider the fixing of the non-parole period.  It was not suggested by the appellants that this was an appropriate case for the making of a recognizance release order.  

		His Honour does not appear to have rejected material before him going to the antecedents of the appellants.  They all gave evidence and none were cross-examined on those matters.  It is not permissible to speculate as to matters which might tell against the appellants, even though there may be a doubt as to their having been completely frank with the Court.  Accordingly, we proceed upon the basis of the antecedents going to each appellant as set out earlier in these reasons.  

		The approach to the fixing of a non-parole period has been affirmed in recent times by the High Court in Bugmy v The Queen (1989-90) 169 CLR 525 at 536 where with reference to earlier cases it was said: 

“The intention of the legislature in providing for the fixing of minimum terms is to provide for mitigation of the punishment of the prisoner in favour of his rehabilitation through conditional freedom, when appropriate, once the prisoner has served the minimum time that a judge determines justice requires that he must serve having regard to all the circumstances of his offence.”

		Bugmy had to do with the fixing of a minimum term, but there is no distinction between that case and this on that account.  Their Honours, at p537, found it hard to resist the conclusion that in his reasons the learned sentencing judge: 

“was unduly influenced by considerations which bear on the fixing of a head sentence rather than on the minimum term.  The risk that the applicant might re-offend was of course a relevant factor in fixing a minimum term.  But a minimum term of eighteen years and six months is of such length as to take the prospects of re-offending in this case beyond even speculation.  ...  Again, while the desire on the part of his Honour to protect the community is material to the fixing of a minimum term as well as a head sentence, its significance must be the less the longer the minimum term, simply because relevant forecasts cannot be made at such a distance.”  

(See also Leeth v The Commonwealth of Australia (1991-92) 174 CLR 455 at 465).

		In The Queen v Shrestha (1991-92) 173 CLR 48 at 68, Deane, Dawson and Toohey JJ. said:

“... the parole system allows for a review of the offender’s case after he has actually served a significant part of a custodial sentence, for the purpose of deciding whether he should be released on parole at that stage.  At the time of that review, the reviewing authority should have available to it up-to-date information about the prisoner’s conduct while in custody, his current attitudes, his present circumstances and the prospects of his rehabilitation in the community if he be released on parole.  Obviously, a reviewing authority with that up-to-date information should be in a better position to determine whether it is appropriate that the prisoner be then released on parole than the sentencing judge would have been at the time, often years before, when the head sentence of imprisonment was imposed and a minimum non-parole period was fixed.  Thus, and subject to the above-mentioned exceptions, it is a central aspect of the working of parole systems in this country that the function performed by the sentencing judge in relation to parole is to determine whether it is appropriate or inappropriate that the convicted person be eligible to be considered by the parole authority for release on parole at some future time.” 

		That is the position under the Crimes Act in that by s19AL(2) the Attorney-General has power to either order a release from prison or direct that the person is not to be released on parole at the end of the non-parole period.  In the latter case he must include a statement of reasons why the order was made in the order, and a copy of it must be given to the person within 14 days after it was made. Supervision would be ineffective in the event that the prisoner was deported from this country immediately upon release from prison, and thus taking him beyond the reach of local authorities.  But, a court is not precluded from fixing a non-parole period merely because the person is, or may be, liable to be deported from Australia (s19AK) (see also Shrestha, supra).

		In R v Cheung Ying Lun, supra, the respondent had been found guilty upon his trial that he was knowingly concerned in the importation into Australia of 50 kilograms of heroin.  He was sentenced to life imprisonment.  When considering the non-parole period, his Honour said:

“It remains to consider whether a non-parole period should be fixed and if so, of what length.  It remains appropriate at this stage to take into account the objective criminality of the particular offence and the need for a sentence with significant general deterrent effect, but it is possible and proper to give a great deal more weight to subjective factors, and in particular the findings that I have already recorded that specific personal deterrence has ceased to be a consideration and that there is no reason to anticipate that this man would ever commit another crime.  The non-parole period must in any event be lengthy because of the need for general deterrence, but in fixing it it is appropriate that I have regard to the fact that the prisoner will serve his sentence in, for him, a foreign country separated from his wife and his children and probably with little chance of seeing them during his period of actual imprisonment.  His wife’s state of health is very bad indeed and she may well not live to see the prisoner regain his freedom.  That is a circumstance which will no doubt weigh heavily on his mind and increase for him the hardship of his incarceration.  I must take into account the evidence of his long and admirable record and his general good character and I am entitled to take into account and do the view that I have come to that it was concern for his family rather than for himself that drew him into crime.  I take into account the material that has been placed before me as to his performance and behaviour in prison and the valuable contributions he has made to the welfare of other inmates.  The prisoner is now aged 44 and seven months.  The term should be such as may enable him to spend at least the closing years of his life in his own country among people of his own sort.  Weighing all of these matters as best I can, I have come to the conclusion that the appropriate non-parole period would be a term of 22 years, ... .” (at pp35-36).

		Some of these considerations apply in these matters.

		General deterrence must remain as the predominant consideration when approaching the task of fixing the non-parole period in this case.  Justice requires that the minimum term to be served be substantial.  Nevertheless, subjective features assume an importance beyond that which could possibly be given to them in fixing the head sentence.  Given that a non-parole period must be of many years duration, it is not possible to reasonably assess the prospects for rehabilitation for any of the appellants.  As the cases show, that will be a matter, which in the case of these offenders, the Attorney-General for the Commonwealth will be in a position to more adequately consider in the light of all the circumstances when the time arrives.  

		Thus far, there has been no good reason to differentiate between the appellants.  Wangsaimas was the captain of the boat.  He provided most of the crew and the skills needed to sail from Thailand to Australia well knowing the purpose of the voyage.  The other two appellants were those charged with responsibility for the heroin and to see it ashore in Australia.  Their respective ages and background so far as found by his Honour are set out above, as is the extent of their co-operation with authorities prior to plea and their offers to assist to help in the trial of the five crew members.  They have each pleaded guilty.  Imprisonment in Australia for them will undoubtedly be more difficult than for local offenders; difficulties in language, food, culture and lack of opportunity to see family and friends combine to make things harder for them.  We do not say that out of any sympathy for any of them, for anybody engaging in conduct such as this must expect that they will be imprisoned if caught, but we simply recognise those facts as bearing upon the fixing of a non-parole period.

		Before doing that, it is necessary to consider the affect of ss19AA and 19AG of the Act upon that issue.  The former section provides that any part of the law of a State or Territory as relates to a remission or reduction of a non-parole period of imprisonment does not apply in the same way in relation to the sentencing of a federal offender.  Then s19AG provides that in calculating a non-parole period in respect of a federal sentence, the court fixing that period (a) must take into account the fact that under s19AA any non-parole period in respect of the sentence will not be subject to remission (other than as provided in subs19AA(4)); and (b) must adjust the period accordingly.  There is no remission on non-parole periods under Territory law, and accordingly those provisions have no application to federal offenders sentenced to imprisonment here.  Section 19AA has no effect in relation to the Territory since there is no remission on non-parole periods excluded from its operation.  There is nothing of which account must be taken under s19AG(a) and nothing to which an adjustment could be made under s19AG(b).

		We have considered whether different non-parole periods should be set in the case of each of the appellants.  The degree of co-operation with authorities on the part of Wangsaimas, his evident earlier readiness to co-operate and the extent of his statement to police should operate in his favour in comparison with the others.  There is nothing significant to distinguish between Lee Vanit and Tansakun.

		We would fix the period for that part of the sentence to life imprisonment during which Wangsaimas is not to be released on parole at 22 years and for the other appellants at 25 years, the life sentences and non parole periods to be deemed to have commenced on 13 July 1994 (see s16E).
		In Veen v The Queen (No 2) (1987-88) 164 CLR 465 at 476, Mason CJ., Brennan, Dawson and Toohey JJ. said:

“.... sentencing is not a purely logical exercise, and the troublesome nature of the sentencing discretion arises in large measure from unavoidable difficulty in giving weight to each of the purposes of punishment.  The purposes of criminal punishment are various: protection of society, deterrence of the offender and of others who might be tempted to offend, retribution and reform.  The purposes overlap but none of them can be considered in isolation from the others when determining what is an appropriate sentence in a particular case.  They are guideposts to the appropriate sentence but sometimes they point in different directions”.

		To that may we add, with respect, that in this case there is one guidepost which stands out amongst the others.  It is distinctly illumined, and it has boldly writ upon it “general deterrence”.  As the High Court said in Power v The Queen (1974-75) 131 CLR 623 at 628:

“To the extent to which deterrence is an object of imprisonment, then imprisonment without a chance of release for a longer time, rather than for a shorter time, is within that objective.”
-------------------------

