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ASCHE CJ:	This is an appeal from the decision of his Honour Martin J. on 4 December 1990 when he refused to make certain declarations sought by the appellant.

The appellant ("the Association") is an association incorporated under the Associations Incorporation Act.	It was the owner of a Mitsubishi Pajero motor vehicle.	The vehicle was used by the Association to communicate with outstations from


Lajamanu.	One of the uses of the vehicle was to deliver pension cheques to Aboriginal people residing on the outstations.	On 27 October 1989 two members of the Association were proceeding to one of the outstations for this purpose.		Their names were Tiger Timm and Dick Raymond and they were respectively the President and Vice President of the committee of the Association.	On the way they picked up a third passenger, a Roger Blacksmith. Without seeking the authority of the Association they drove to Rabbit Flat, consumed some liquor there and bought a quantity of beer which they took into the town area of Lajamanu.	Lajamanu is a "restricted area" within the meaning of the Liquor Act.	S.75 of that Act makes it an offence to bring liquor into a restricted area.	At Lajamanu the beer was discovered in the car and confiscated by the Police.	Blacksmith and Raymond were charged and ultimately each was convicted (Blacksmith on
31 July 1990 and Raymond on 23 August 1990) of an offence under s.75.	It does not appear why Timm was not charged.

At the time the liquor was discovered in the vehicle the Police, acting under powers given by s.95 (1)(d) of the Act, seized the vehicle and it has not since been returned to the Association.

It is not disputed that the actions of Blacksmith and Raymond (and Timm insofar as he may be said to be involved) were not expressly authorised by the
Association.


	of the Act provides:



II     9 6•	FORFEITURE

	A thing seized under this Part and not released under section lOOA is, by force of this section, on the conviction of a person for an offence in connection with which it was seized, forfeited to the Territory."


S.lOOA provides:

11 100A.	RELEASE OF SEIZED VEHICLE, &c.,
PENDING PROSECUTION
	The owner or other person who, but for its being seized, would be entitled to possession of a vehicle, vessel or aircraft seized under this Part may, before the trial of a person for the alleged offence in connection with which it was seized, apply to the Minister for its release to the owner or that other person, as the case may be.


	The Minister may, in his absolute discretion, after considering the recommendations of the Chairman and being satisfied that the applicant was not knowingly involved in the act constituting the alleged offence in connection with which it was seized and had no reason to suspect that the vehicle, vessel or aircraft might be used in connection with the commission of the alleged offence, release it to the applicant on such conditions relating to its production as evidence at the trial of the alleged offence as the Minister thinks fit."


On 31 October 1989 the Association by letter to the respondent, who was the Minister charged with the administration of the Act, sought release of the vehicle to it.	The letter claimed that the Association was not knowingly involved in the offence and had no reason to
suspect that the vehicle might be used for the commission of an offence.	It added that the vehicle was the only one the Association had and was needed for servicing the outstations.

On receipt of the letter the Minister, in accordance with s.100A(2), sought a "recommendation" from the Chairman of the Racing, Gaming & Liquor Commission.
The Chairman reported on 8 November 1989.	The Chairman,
correctly in my view, advised the Minister that he could consider releasing the vehicle if he was convinced that the owner was not knowingly involved in the act constituting the alleged offence and had no reason to suspect that the vehicle might be used in connection with the commission of the alleged offence.	The Chairman pointed out that the President and the Vice-President of the Association had been knowingly involved and "there are grave doubts that it can be accepted that the owner was not knowingly involved".	He considered that the President and Vice-President must accept responsibility on behalf of the Association.		He said that he could not recommend the return of the vehicle.

The Minister by letter drafted 8 November 1989 and received by the Association on 17 November 1989 refused the application.	In doing so he seems to have adopted the views of the Chairman.	He was not bound to do so but there was no reason he should not, provided it
was in the exercise of his own discretion.	Under the subsection he was only bound to "consider" the recommendation.	The Minister, however, was also bound to find to his own satisfaction that the applicant (the Association) "was not knowingly involved in the act constituting the alleged offence ... and had no reason to suspect that the vehicle ... might be used in connection with the commission of the alleged offence".

At the hearing before the learned trial judge and on this appeal it was conceded by counsel appearing for the Minister that there had been a breach of natural justice insofar as the Minister had failed to give the Association the opportunity to be heard before he came to his decision.	While I confess to having had some doubts during argument before us I am now satisfied that that concession was rightly made.	While the Association's letter did set out its case it was no more at that point than an application, and the Association was not later given the opportunity to answer the arguments of the Chairman which the Minister seems to have adopted.	It was not, in my view, necessary to have some sort of mini trial about the matter but at least an inquiry of the Association as to whether it wished to reply to the views of the Chairman should have been made and, if the Association had replied, its reply should have been taken into account.	As Brennan J. says in Kioa v West (1985) 159 CLR 550 at 615:
"An implication that a statutory power is conditioned on observance of the principles of natural justice does not prevent the repository of the power from modifying procedure to meet the particular exigencies of the case."

See also Wilson J. at 594.


The learned trial judge accepted that the Minister was in error in failing to accord natural justice.	He also took the view that the Minister had failed to pay adequate regard to the correct tests in coming to his conclusion.	His letter rejecting the application adverts only to the question whether the Association was not involved and does not indicate that he had asked himself the further question whether the Association "had no reason to suspect that the vehicle
.... might be used in connection with the commission of the alleged offence".	However, as his Honour points out, had the Minister properly considered the first question and answered that adversely to the Association it may have been implied that it was unnecessary to answer the second since an adverse answer to either would be fatal to the Association's request.	However, the first question was incorrectly posed by the Minister since he asked himself whether the Association was not involved; whereas the question should have been whether the Association was not "knowingly" involved.	The learned trial Judge, if I may say so with respect, properly emphasised the difference.
Since a denial of natural justice was established and conceded the result was, as Mr McDonald for the appellant submits, that the determination of the Minister was a nullity.	That, I think, is established by such cases as Attorney-General v Ryan [1980] AC 718 (and see particularly the remarks of Lord Diplock at 727):
R v Secretary of State for the Environment ex.p. Brent LBC [1982] 1 QB 593 (where, at 646, the Divisional Court considered it was "certainly probable" that the Secretary of State would have adhered to his policy had he properly heard the Councils' submissions but nevertheless held that failure to hear those submissions rendered the decision invalid): Ridge v Baldwin [1964] AC 40, (particularly at 125 per Lord Morris of Borth-y-Gest): Kioa v West (1985) 159 CLR 550 (and particularly at 634 per Deane J.): Forbes v NSW Trotting Club (1979) 143 CLR 242.

Mr McDonald also submits that the decision of the Minister was void insofar as he applied the incorrect test in arriving at his decision, and asked himself the wrong question.	Re Racal Communications Ltd [1981] AC
374 at 382-3: BHP Petroleum Pty Ltd v Balfour (1987) 61 ALJR 345.

Again, I consider Mr McDonald is correct.	The learned trial judge also seems to have been of that view.
However the fact that the Minister's decision was void does not conclude the matter; for, after that decision was made and communicated, convictions were recorded against Blacksmith and Raymond for bringing liquor into a restricted area.	It is not disputed that the vehicle was a "thing seized" within the meaning of
s.96 (& 95) and it is not disputed, nor could it be disputed on the facts, that these defendants were convicted for an offence "in connection with which it (the vehicle) was seized".	S.96(1) therefore seems explicit particularly since it imports within its terms a reference to s.lOOA.



"(1) A thing seized under this Part and not released under s.lOOA is, by force of this section, on the conviction of a person for an offence in connection with which it was seized forfeited to the Territory" (emphasis added).


Mr McDonald must therefore necessarily submit, as he does, that the invalidity of the procedure under s.lOOA vitiated the subsequent forfeiture.	But it does not seem to me that the provisions of s.96(1) can be affected by unsuccessful proceedings under s.lOOA even if the lack of success is because of an erroneous decision by the Minister.	It is the release which must be established before conviction not the validity or invalidity of a refusal.	The provisions for release are dictated by other and different procedures under s.lOOA and it is for the party seeking release to put those
procedures into operation, and pursue them to a successful conclusion before conviction.	Otherwise the practical effect of Mr McDonald's submission would be to allow for an indefinite time a retrospective review of the Minister's decision and, equally, a retrospective review of actions taken pursuant to s.96 whereby a thing is forfeited to the Territory upon proof of the matters set out therein.	This would lead to some administrative chaos, particularly if the thing involved had been disposed of by the Territory months or even years after the provision had taken effect.	It does not seem to me that either s.96 or s.l00A contemplates such a position. Indeed s.l00A expressly provides that the application to the Minister is to be made "before the trial of a person for the alleged offence in connection with which it was seized".	Nor do I see any injustice in the procedure.
The obvious comment is that it is open to any person aggrieved by the Minister's decision to seek a remedy in the nature of a prerogative writ to have that decision set aside before trial and a fresh decision made on correct principles.	The onus must be on the applicant to seek such a decision within a reasonable time but if circumstances beyond the control of the applicant involve some delay an application for adjournment of the trial could be made.

In the present case the Minister's decision was received by the Association on 19 November 1989 and the


trial of the first of the defendants (Blacksmith) took place on 31 July 1990.	That seems to have allowed ample time to apply under s.l00A and, if necessary, test the Minister's decision; even allowing for the problems which Mr McDonald has put before us of a remote community with some difficulties of obtaining legal advice.	In fact, despite those difficulties, the Association, at first, acted with commendable promptitude.	Its original letter to the Minister was dispatched only two days after the commission of the offences and would seem to have been written by someone well aware of the provisions of s.l00A to which it makes reference.	However, even if time had been more pressing than it seems to have been, one would think that a Magistrate, apprised of the situation, would have readily granted an adjournment of the trials if he were satisfied that the Association was taking all proper steps to review the Minister's decision.	No such steps were taken.

The Association did not avail itself of the opportunity open to it.	It is not suggested that s.96 casts on a Magistrate the duty of determining whether the decision of the Minister was properly made.	He must presume that it was.	Omnia praesumuntur rite esse acta.

S.l00A does not give a vested right to release which enures despite the provisions of s.96(1).
Otherwise s.96(1) would have no effect.	I agree with
Mr Trigg who appears for the respondent that the meaning of the subsection is plain and there is no room for any retrospective operation of s.l00A once the appropriate conviction is recorded.	S.l00A does not give a right to release but a right to apply for release.	If the right is not exercised, or its exercise is unsuccessful, the right to apply is lost upon the appropriate conviction. This can be tested by looking at a more extreme case  where an application, if made, would almost certainly be granted.		Take the case of the owner of a vehicle which is stolen and then used by the thief to bring liquor into a restricted area.	The property in the car never passes to the thief so the owner still has the right to the property.			But, unless the owner successfully makes application under s.l00A, that right disappears on conviction of the thief and the property passes to the Territory.			This will be so even if the owner did not know until after the conviction that his car had been stolen.	S.96(1) is peremptory in this respect.	But the legislation recognises that injustices might occur and an opportunity is given to the innocent owner to apply to recover the property after forfeiture.	S.101.

It seems to me therefore that the scheme of the Act is quite plain and there is no room for ambiguity.
Once a thing is seized pursuant to s.95 there is a right in the owner or person entitled to possession to seek its release from the Minister.	That application must be made
before the trial of any person for an offence in connection with which it has been seized.		If dissatisfied with the Minister's decision the applicant can seek to review it under any of the "prerogative" grounds.	But if the decision remains against the applicant then, upon conviction of the person offending, the thing is forfeited to the Territory.	Nevertheless
s.101 still gives the applicant another opportunity, after trial and conviction, to have the thing forfeited returned; either unconditionally or upon conditions which, admittedly, could be onerous (e.g., by sale).

Mr McDonald does not deny that the procedure under s.101 is still open to his clients, but he submits that this denies them the relief which he says is theirs by right under s.lOOA by reason of errors of the Minister.	I do not agree for the reasons I have given.

Finally Mr McDonald submits that he is still entitled to a declaration to the effect that the Minister's decision was void.	Such a declaration would have no effect.	At the most it might strengthen the Association's hand in negotiating under s.101 for the return of the vehicle.	That would not in my view be a good reason for granting a declaration.	See the remarks of Moffitt P. in McGarrigle v Public Service Board [1979]
1 NSWLR 292 at 295 where he is of the view that a declaration to "arm the plaintiff with a weapon or
argument for use in negotiations with some statutory body or government" or "to provide an authoritative ruling concerning the exercise of power in other cases in relation to other persons not parties to the proceedings" would not be a legitimate basis for the making of a declaration.	I respectfully agree.	The declaration would not give rise to a legal right.	I  respectfully agree also with the remarks of the learned trial judge:

"The Minister's jurisdiction under s.100A{2) ceased on the conviction of the offenders and thus there is no situation which gives rise to a right in the applicant.	Gardner v Dairy Industry Authority (1978) ALR 55 at 60."



I would not wish to express any views as to the policy of the legislation under consideration.

In my view the appeal must be dismissed.	The appellant to pay the respondent's costs.
KEARNEY J:	I respectfully agree with the reasons and conclusions of the Chief Justice.	I add the following observations, in view of the extraordinary nature and effect of the forfeiture provisions in question.

In general, forfeiture involves the divesting to a government without compensation of property used in a manner contrary to law.	It may take the form of an additional penalty upon a person convicted of a crime, whose property was used in the commission of that crime; see, for example, s.34(3) and (13)(b) of the Misuse of Drugs Act.		Under the Liquor Act, forfeiture is not a penalty for any criminal activity of the owner of the property, as s.96(2) of the Act makes clear; it is better characterised as an exercise of the police power of the state to confiscate property instrumental in carrying out crime, so as to prevent a continuance of further criminal activity.	See, for example, the observations of Dixon J on s.15(1) of the Communist Party Dissolution Act 1950 in Australian Communist Party v The Commonwealth (1950-51)
83 C.L.R. 1 at p.181.	It removes the tools of crime from the hands of the criminal - in the present case, it has removed the vehicle from the hands of a person who brought liquor into a restricted area, an offence under
s.75 of the Liquor Act.


The scheme of forfeiture currently instituted by the Act is as follows:-

,j,
	 Inspectors (and, under s.95(5), members of the police force) may seize and detain vehicles, vessels, aircraft and other items,	if they have reasonable grounds to believe that the items are evidence of, or otherwise relate to, an offence that has been committed under s.75 - s.95(1)(d).


	Anything so seized must be delivered to the Chairman of the Racing, Gaming and Liquor Commission as soon as practicable - s.97.


	If no prosecution is instituted within 30 days in respect of the use of the thing seized, the Chairman must give notice in writing of the right to claim delivery of that item - s.98.	If no claim is made within 30 days, the thing seized is automatically forfeited - s.99.	If a claim is made, it is referred to a Court of Summary Jurisdiction for decision - s.100.


	If a prosecution is instituted for the alleged offence in connection with which a vehicle, vessel or aircraft was seized, a person claiming to be entitled to its possession may apply to the Minister for its release, before trial - s.l00A(l).

The Minister considers a recommendation from the Chairman and on being satisfied as to certain matters, going generally to the innocence of the applicant as regards involvement in the alleged offence, may "in his absolute discretion" release the seized vehicle, vessel or aircraft.
s.100A(2).

	A seized item becomes automatically (that is, by statute) a forfeited item in two circumstances, namely:


	as indicated in (c) above, if no claim under s.98 is made within the

30 days - s.99; or
	upon a person being convicted of the offence in connection with which the item was seized, that item (being a vehicle, vessel or aircraft) not having been already released under s.l00A - s.96(1).


	Once an item becomes a forfeited item the Chairman may dispose of it at his discretion - s.101.	Where the forfeited item is a vehicle, vessel or aircraft, the Chairman may choose to return it to its previous owner (by selling it to him or otherwise), provided the Minister approves and considers.that the owner was not knowingly involved in the offence and had no reason to suspect that the vehicle, vessel or aircraft might be used in connection with the offence - s.101.


The example cited by the Chief Justice at p.11 of the plight in which this Act places the completely innocent owner of a stolen motor vehicle, used by the thief to transport liquor to a restricted area, starkly illustrates the excessive breadth of these forfeiture provisions.	This is because they are not restricted to
forfeiting the property of persons allegedly involved in some culpable way in a breach of s.75; they do not focus on what is to be treated as culpable conduct of the owner of the property in this regard, or seek to limit forfeiture to persons culpably involved in the offence.
To go beyond such persons - to forfeit the property of persons not culpably involved in any way in the offence - serves no useful purpose in enforcing the ban on bringing liquor into a restricted area.	At the same time, by their breadth, these provisions constitute a major legislative encroachment on the property rights of the ordinary law abiding citizen.

Moreover, in doing so, they deny him access to a court of law to protect his property rights.	Thus by the combined effect of ss.lOOA and 96(1) the effective decision by which an ordinary law abiding person, not culpably involved in any way in any offence, may be permanently deprived of his vehicle, is made by a Minister "in his absolute discretion."	After his vehicle has been forfeited, whether this entirely innocent person may ever get it back (and then possibly only by paying for it) depends on what the Chairman "thinks fit" and then only if a government Minister is satisfied in terms of s.101 (see (f) above).	Apart from judicial review of the Minister's process of decision making on grounds of Wednesbury reasonableness, the owner has no remedy in the courts.
Such a legislative scheme disregards the basic property rights of innocent and law abiding citizens.
More stringent forfeiture provisions are to be found in the Customs Act (C'th), but there is no attempt there to prevent recourse to the courts; nor could there be, under the Constitution.	By doing so, the Liquor Act does not accord with the fundamental postulate of our society, that Australians are a free people governed by the rule of law and not by the whims of men.	The rule of law is one of the assumptions, the "traditional conceptions", on which the Constitution  is framed; see Australian Communist Party (supra) at p.193, per Dixon J.	As Dicey pointed out, the rule of law connotes the absolute supremacy of regular law, and excludes wide discretionary authority on the part of government.		He also said:-

"[The citizen] may with us be punished for a breach of law, but he can be punished for nothing else"

(Introduction to the Study of the Law of the Constitution, 10th ed., 1959,	p.202).	When the property rights of a law abiding citizen lie at the mercy of officers of an executive government, however well intentioned those officers may be, the road to tyranny is opened wide.	The executive arm should never seek to exercise judicial power; that is, as Griffith CJ put it in Huddart, Parker & Co. Pty. Ltd. v  Moorehead  (1909) 8 CLR 330 at p.357, to exercise -
"the power - - to decide controversies - - between [the executive] and its subjects, whether the rights relate to life, liberty or property".

Sir Ninian Stephen has pointed out that, where a citizen is denied that to which he is entitled, "it will be primarily to an independent judiciary that the citizen must look"; see (1981) 13 M.U.L.R. 334 at p.338.	The legislative scheme is contrary to international provisions such as Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms (1953) which provides:-

"In the determination of his civil rights and obligations -	everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law."

Of course, the constitutional separation of powers does not hold in the Territory, any more than in the States - Clyne v East (1967) 2 NSWR 483 - but that does not impact upon "traditional conceptions."

In short, and with respect, the forfeiture provisions of the Liquor Act constitute a legislative excess; they cast too wide a net, thereby impacting on the innocent citizen, and they deny him access to the


courts to protect his property rights.	Forfeiture should never be an arbitrary act, serving no legitimate government interest; when legislation has this effect, it is simply oppressive.	In the necessary war against
grog-runners, the rights of the owners of motor vehicles, not culpably involved in the offence, should not be unduly sacrificed.

Accordingly, it is not surprising that in dealing with a somewhat similar case in 1984, prior to the introduction of s.l00A and its associated amendments, Nader J considered that "the Liquor Act has the potential to become an instrument for quite grotesque injustice"; see R v Chairman of the Liquor Commission; ex parte Djana (1984) 31 NTR 25 at p.34.

Nor is this potential injustice a mere theoretical possibility.	In his penetrating report "Dry areas, alcohol and Aboriginal communities; a review of the Northern Territory restricted areas legislation" (June 1987; revised, January 1990), Dr Peter D'Abbs, an expert in this field, dealing with the Act as it stood prior to the 1988 amendments,	stated at pp.106-7:-

"It is against the backdrop of an ineffectual system of fines and imprisonment that the forfeited vehicles provisions must be considered.	To put the matter simply: these provisions have come to be used, not as an
additional deterrent against liquor offences, but as the major deterrent because they are seen by enforcement agencies as having "clout" - unlike the fines.

Between July 1980 and June 1986, some 337 vehicles were seized in connection with liquor offences in restricted areas. -	of the
203 vehicles seized in Southern Region between 1981 and 1985, fewer than 25 percent had been returned to their owners by September 1986, while 64 percent had been forfeited and disposed of, either at auction or by
tender. - - - [This number] represents, by any account, a substantial tally of resources in communities where prevalence of vehicle ownership is not high and where public transport is virtually non-existent.

In operation, however, the provisions have given rise to four major problems, [including]:

There is a constant and unreasonably high possibility of innocent parties being severely penalised, and the procedures available for attending to apparent miscarriages of justice are cumbersome."

Dr D'Abbs cited various examples of injustices caused in practice by the working of the pre-1988 forfeiture provisions, and concluded:-

11   -	-	on the positive side, the forfeited vehicle provisions have a deterrent value lacking in the present system of fines and imprisonment; this explains their popularity
with many police officers and others in authority.		The principle of seizure of vehicles associated with transportation of liquor also appears to be widely accepted in Aboriginal communities.	Against these features, however, must be weighed a number of disadvantages:	first, the provisions often result in a draconian response to relatively trivial offences;	second, the possibility of innocent people being implicated and penalised is high;		third, the arrangement whereby magistrates make decisions regarding the offence and the offender, but lack the power to do so with respect to vehicles, helps to make the provisions baffling to many Aboriginal people;	finally, the procedure is subject to long delays."

Dr D'Abbs then (June 1987) recommended changes to the Act to overcome these problems.	These were:-

111.	Amendment of the Act to provide for temporary impoundment of vehicles as an alternative to forfeiture;

2.	Transfer of authority over impoundment and forfeiture of seized vehicles to the Court of Summary Jurisdiction, where it would form part of the judicial procedures by means of which magistrates deal with Section 75 offences.

The first amendment offers several benefits: firstly, it allows the principle of penalisation by deprivation of vehicle to be retained, without that deprivation having to

·/>
 assume the drastic form of permanent loss. Secondly, it helps to promote the distinction discussed earlier between "grog-running" and small-scale carriage of liquor for friends and relatives.	Under the proposed amendment, forfeiture as a penalty would be reserved for clear cases of "grog-running", while other offences could be met with varieties of temporary impoundment.

The second proposed amendment would help to make the totality of enforcement procedures far more comprehensible to the people directly affected - Aboriginal people on communities.


Taken together, these two amendments would also reduce administrative time and costs associated with storing, transporting and auctioning forfeited vehicles.	In turn, these changes would, I suggest, encourage a greater sense of respect for and responsibility towards the restricted areas provisions on the part of Aboriginal residents of dry areas."

The D'Abbs recommendations were not implemented.
Instead, s.lOOA and associated amendments to ss.96(1) and
101 were introduced by Act No.62 of 1988.	I consider, for the reasons set out earlier, and despite the amelioration of injustice which they undoubtedly provided, these amending provisions are themselves objectionable in that they vest judicial power in the executive; further, the scope of the Act remains too wide, in that it does not limit forfeiture to the
property of persons in some way culpably involved in the offence.

I have pointed out the potential for injustice of the Act as it now stands.	The potential for injustice of legislation is not necessarily curable by this Court. As Nader J explained in Ex parte Djana (supra) at p.34:-

" - - a stolen vehicle could easily become forfeited by the operation of s.96.	It has been said that: "Prima facie, the courts will conclude that the Parliament does not intend injustice or to authorise it": Salemi v MacKellar (No.2) (1977) 137 CLR 396 at 401; 14
ALR 1 at 5.	However, where injustice is the consequence of the only reasonable construction of which the statute is susceptible, the prima facie conclusion is displaced.	A statute that, upon its proper construction, is potentially unjust in its operation is, nevertheless, the expression of the will of the Parliament.	In Salemi it was also said (at CLR) 401; (ALR) 5). "It is most important.	that the courts do not transgress the line dividing the judicial from the legislative function.""		(emphasis mine)

Lord Reid put it this way in Sweet v Parsley (1970) A.C. 132 at p.148:-


11
-	-	if Parliament has - - chosen [to make an absolute offence] the courts must carry out its will, and they cannot be blamed for any unjust
consequences."

In short, it is the judges' duty to ascertain and carry out the intention of the lawmakers.	The judges are to say what the law is.	They are not concerned with its merits or demerits.	It is not their concern to condemn the deficiencies of a statute.	Yet, the same time, as Green C.J. put it in "The rationale and some aspects of judicial independence" (1985) A.L.J. 135 at p.137:-

"[the judiciary] is the custodian of principles which are essential to the maintenance of parliamentary democracy and the rule of law and it is the vehicle for the expression and protection of a set of values which are an integral part of our social and political philosophy."	(emphasis mine)

It is in accordance with that view that I have earlier expressed certain criticisms of the legislative scheme for forfeiture.		Needless to say, these criticisms are expressed with great respect, and with constructive intent.	The values involved here are those of liberty.		Nothing is more important.	Nothing is easier to forget than the sources and safeguards of liberty.	And as Montesquieu said in "The Spirit of the Laws" (Book XI):-
"There is no liberty, if the judicial power be not separated from the legislative and executive power."

That is as true to-day as it was 200 years ago.


I consider it as right and as necessary to point out and condemn the erosion of that liberty in the Liquor Act, as did Lord Chief Justice Hewart, more generally, in "The New Despotism".

It may be constructive to note and compare schemes for forfeiture in force elsewhere.	First, though, the historical basis of forfeiture.

As an institution, forfeiture has an ancient and religious basis; it appears in the Old Testament. Thus Exodus 21:28 -

"When an ox gores a man or woman to death, the ox must be stoned.	Its flesh shall not be eaten and the owner of the ox shall not be liable."


The goring ox was forfeited to God, irrespective of the culpability of its owner in the incident.	The concept was that an animal or object, the instrument of death, was somehow itself guilty.	Later, in the common law, an object causing death became forfeited to the Crown in an action for deodand ("gift to God"), brought against the
object and not against its owner; see the examples in 1 Hale 420 and 422, and 1 East 386-8.	In that proceeding the culpability of the owner was not in question.
Forfeiture was still formally seen as revenge against the offending object; but as it became a source of Crown revenue, deodand came to be justified as a penalty for the carelessness of the owner; see 1 Hale 422.	Deodand was abolished in England in 1846 (in association with the passage of Lord Campbell's Act) after a railway company had forfeited 2000 pounds as the value of an engine that had run over and killed a man.

Statutory forfeiture provisions were introduced in customs legislation to combat smuggling, the most conspicuous crime of the late 18th and early 19th centuries.	They took account to some degree of the owner's culpability, in terms of his illegal or negligent conduct, in that administrative remissions and mitigations of forfeitures were provided for, where the owner had been "without wilful negligence."	The forfeiture was seen to be by way of recompense for the wrong sustained by the general public.	These forfeiture provisions in Customs legislation form the basis of modern forfeiture laws, including those in the Liquor Act.

In some modern laws forfeiture is seen as a part of the penalty imposed on a wrongdoer; in such cases
the conviction of the owner is clearly a pre-requisite. Forfeiture of this type is clearly criminal in nature; it stems from the common law rule that all the property of a convicted felon was forfeited.	In other forfeiture laws, such as the Customs Act (C'th) and the Liquor Act provisions, this is not so; in these laws to an extent the old basis of deodand still holds.	However, underlying these provisions is the existence of some criminal conduct on the part of someone; accordingly forfeitures of this type are quasi-criminal in their nature.

I turn next to some forfeiture provisions in laws of the United States, Australia, Canada and the United Kingdom.	The important point is that apart from the Northern Territory Liquor Act provisions there has been no attempt to exclude the ordinary courts from the forfeiture process, in any modern forfeiture statutes; the reasons are fundamental in nature, as I have spelled out before.	In Australia, as in the United States, there are constitutional reasons which prohibit the Australian Parliament from doing so; see generally Polyukhovich v The Commonwealth of Australia, (unreported, High Court,
14 August 1991).


In the United States, until 20 years ago, the concept of forfeiture based on the criminal conviction of the owner ("in personam" forfeitures) had been unknown
since it was abolished by the first Congress in 1790.
/'
The focus of these provisions is on the motive of the
owner, not on the use of the property.	On the other hand, civil (or "in rem") forfeiture laws were a common means of enforcing customs and revenue laws; the focus of these provisions was on the use to which the property was put, not the motive of the owner.	The parallel with the Liquor Act forfeiture provisions is apparent.	In the United States the seizure of property used to facilitate drug transactions is the subject of Federal in rem forfeiture laws.	They have proved a highly effective tool in curbing the flow of drugs.		The rationale is the deterrence of crime; a conviction prior to forfeiture is not required.	These laws usually require, for seizure, the issue of an seizure warrant by a Magistrate,
ex parte; the government then must go to Court to seek forfeiture of the item seized, by way of a judicial order for condemnation.	This procedure is provided for by specific provisions of the Federal narcotics statutes, adopting long established procedures of the customs statutes.	In the condemnation proceedings the claimant bears the burden of proving that the property is not subject to forfeiture, once the government has shown reasonable ground for belief ("probable cause") that there is a substantial connection between the item and the relevant illegal activity; see 19 U.S.C. 1615.	Three aspects of the law may be noted for comparison with the Liquor Act provisions.	First, no vehicle of a common
carrier may be forfeited unless the owner or person in charge was a consenting party or privy to the offence; D'Abbs has cited the instance of a taxi being forfeited under the Liquor Act, the owner and driver being in no way involved in the offence.	Second, the case of the stolen vehicle is specifically provided for: no vehicle may be forfeited if the owner establishes that the
unlawful user took place while the vehicle was unlawfully in the possession of a person other than the owner; see
21 u.s.c. 881.	Third,  as a matter  of judicial exegesis,
it is not enough for the claimant to establish that he is uninvolved in and unaware of the criminal activity; he must also show that he did all that could reasonably be expected of him to prevent the illegal use of his property - see Calero-Toledo v Pearson Yacht Leasing Co. 416 U.S. 663 at p.689 (1974); 40 L Ed. 2d 452 at pp. 471-
2.	In Calero-Toledo (supra), the owner had voluntarily entrusted lessees with possession of its yacht; a marihuana cigarette was found on board.	No allegation was made and no proof was offered that the owner had done all that it reasonably could do to avoid having its property put to an unlawful use.	The forfeiture was held valid; the majority (7-2) also considered that the owner had not unconstitutionally been deprived of its property without just compensation, under the Fifth and Fourteenth Amendments.	What is required of an owner to prevent illegal use of his property and thus to avoid forfeiture by pulling himself within the narrow exception recognised
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in Calero-Toledo (supra), is discussed in United states v One 1976 Lincoln Mark IV 462 F.Supp. 1383 (W.D.Pa. 1979). It is "a standard that must be tailored to individual circumstances"; see p.1391.	It can be seen that the claimant has a difficult task; as an innocent owner he has only limited protection.	The Court in Calero-Toledo (supra) observed at p.688:-

"- - confiscation may have the desirable result of inducing [the owners] to exercise greater care in transferring possession of their property."

As noted earlier, forfeitures of this in rem type are independent of criminal proceedings; the owner of the item need not be charged with any crime and the property itself is proceeded against and held guilty, as though it were a legal person, on the basis that it has facilitated crime - see Various Items of Personal Property v United States 282 U.S. 377; 75 L. Ed. 558 (1931).	After forfeiture, an "innocent owner" may administratively petition the government for mitigation
or remission; see 19 u.s.c. 1618 (1982).	The
government's decision is discretionary and unreviewable by a Court.	The effect of the due process provisions of the Fifth and Fourteenth Amendments is that forfeiture statutes may penalise only persons significantly involved in a criminal enterprise; see United States v United States Coin & Currency 401 U.S. 715 at pp.721-2 (1971);


28 L. Ed. 2d. 434 at p.439.	That, however, was an in personam forfeiture, the question being whether the Fifth Amendment privilege against self-incrimination applied in proceedings to forfeit money used in an illegal bookmaking operation.

The forfeiture provisions of the Customs Act 1901 (C'th), ss.202-208E and 229(1)(j), are more stringent in their draconian approach of strict liability than those of the Liquor Act, although ss.208A, 208B and 244-264 enable persons to apply to a court to seek to protect their property from condemnation; see Commissioner of Australian Federal Police v Craven (1989)
20 FCR 547 at pp. 551-560, per Foster J.	The Australian
Customs Service Manual sets out directions to Customs officers, for the purpose of ·deciding when to seize goods where the rights of innocent third parties are involved. See generally the proposals f.or reform, in relation to innocent owners, in "Customs and excise: seizure and forfeiture" D.P. No. 43 of the A.L.R.C. (April 1990).

In Canada, the owner of a vehicle is protected against its forfeiture if he can establish that he was innocent of any complicity in its unlawful use and that he had taken all reasonable care that it was not likely to be used in that way; see Customs Act 1986 (Can.), ss.138-9.
In England, s.141 of the Customs and Excise Management Act 1979 is similar in effect to the Australian Customs Act provision for forfeiture of a vehicle. Schedule 3 to the Act details the Court procedure for forfeiture.	Highlighting the practical difficulties of draconian forfeiture provisions are the facts in Customs and Excise Commissioners v Air Canada (1989) 1 Q.B. 234 a case raising the question whether an aircraft at Heathrow was liable to forfeiture.	Two interests were sharply opposed: the control of the illegal importing of dangerous drugs (in the aircraft), and the worldwide carriage of passengers and goods by an international airline on its aircraft.		331 kilograms of cannabis were found in the cargo.	Tucker J held that s.141, which provided for forfeiture where an aircraft had "been used for the carriage'' of a thing liable to forfeiture, could not have been intended to put at risk of forfeiture an aircraft on a scheduled international flight belonging to a bona fide and		innocent operator because, unknown to him and without any recklessness on his part, prohibited goods had been placed aboard the aircraft.	The decision is understandable, but with respect does not appear to accord with previous authority; see, for example, De Keyser v British Railway Traffic and Electric Co. Ltd. (1936) 1 KB 224.

I turn now to a different aspect.	It is not surprising that the learned trial judge enquired


(transcript p.16) whether it was intended to argue that the forfeiture provisions in the Liquor Act were ultra vires the law making power of the Legislative Assembly, as constituting provisions for the acquisition of property otherwise than on just terms, contrary to s.50(1) of the Northern Territory (Self-Government) Act 1978 (C'th).	This provision is a constitutional guarantee, not found in the Constitutions of the Australian States.	Counsel for the appellant eventually did not seek to argue the point before his Honour, or before this Court.	Accordingly, it is not for this Court to raise that matter of its own volition, and I refrain from doing so.	The question is novel and the authorities and dicta on the effect of the differently worded Constitution s.51(xxxi) on other forfeiture legislation are possibly distinguishable, even Burton v Honan (1952) 86 C.L.R. 169.	I am not to be taken as expressing any view on the question of "just terms".

I concur in the orders proposed by the Chief Justice.
ANGEL J:	I would dismiss this appeal with costs for the reasons given by the learned Chief Justice.	It seems to me, with respect, to be inappropriate to express any views on the policy of this legislation:	Vacher & Sons Ltd v London Society of Compositors [1913] A.C. 107 at 118, Pelligrini v Trikilis (1989) 63 N.T.R. 5 at 9, 10, and I refrain from doing so.	The validity of the legislation was not called into question before us and accordingly there is no need to express any opinion on that question.

